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MUTUALITY AND CONSIDERATION 


I 


HE underlying principle of consideration would seem to be 
negative, —a denial that ordinarily there is sufficient reason 
why gratuitous promises should be enforced. From a nude pact no 
obligation arises. The courts have not felt*impelled to extend a 
remedy to one who seeks to get something for nothing. English 
law accordingly will not usually enforce a promise unless it is 
given for value, or the promise of value, 7. e., something which the 
law must assume to be of some value to the promisor and which 
the parties make the subject of bargain or exchange.! 

Some classes of gratuitous promises, however, may properly 
be deemed binding as having other good grounds of enforcement 
than consideration in the sense of value received. Such are formal 
promises under seal. So promises of gifts which induce action in 
reliance thereon, although born naked into the world, may become 
swaddled after birth in what may be termed a quasi-estoppel.? 


1 2 Pollock and Maitland, History of English Law, pp. 211, 212. In the early Roman 
law a gratuitous promise was only enforceable if made under all the solemnities of a 
formal contract. Girard, Droit Romain, p. 608. In modern German law a similar 
requirement exists, and an agreement by which a future gift is promised is invalid 
unless made by a public act. Schuster, German Civil Law, §§ 97, 200. Thus the 
underlying principles of other legal systems are more similar to our own than is usually 
admitted. 

2 Recognized by many courts, fgr example, where steps are taken and expenditures 
are incurred on the faith of a charitable subscription. 11 Mich. L. Rev. 425; 7 Com- 
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So promises based on moral obligations of a not too diaphanous sort 
are coming more and more to be regarded as having a decent vest- 
ment.’ Except in these classes of cases, however, the common law 
modestly declines to enforce a promise unless made by way of 
bargain in return for value present or future. The traditional 
theory (or superstition), with which I venture to differ, insists on a 
finding of present value actually received in bilateral as well as 
unilateral contracts. May we not more satisfactorily explain the 
consideration element of bilateral contracts as residing in mutuality 
or reciprocity of engagement, and the nature of the transaction 
as non-gratuitous? In other words, should we not frankly recog- 
nize that promises may be bought upon credit as well as for cash 
or value received? | 

In a recent article, supplementary to his noteworthy article of 
twenty years before, Professor Williston has surveyed anew the 
theory of consideration in bilateral contracts and has advanced a 
renovated definition of such consideration.‘ Coming from so 
authoritative a source his carefully elaborated formula deserves, 
and will no doubt receive, wide attention. : 

The result of Professor Williston’s argument, supported by a 
learned array of authorities, is ‘‘that no briefer definition of suf- 
ficient consideration in a bilateral contract can be given than this: 
Mutual promises each of which assures some act or forbearance that 
will be, or apparently may be, detrimental to the promisor or bene- 
ficial to the promisee, and neither of which is rendered void by any 
rule of law other than that relating to consideration, are sufficient 
consideration for one another.” 

As a great admirer of Professor Williston, both personally and 


as a teacher and writer, I regret to find myself in disagreement 


with him in any particular. I am indeed in substantial agreement 
with him as to the authorities and the practical results. I feel 


mercial Laws of the World, p. 81; Brokaw v. McElroy, 143 N. W. 1087 (Iowa, 
1913); Y. M. C. A. ». Estill, 140 Ga. 291, 78 S. E. 1075 (1913); see note, 48 
L. R. A. 783. 

3 Recognized by some courts when based on moral obligation arising from unjust 
enrichment by the receipt of a material benefit, or arising from the infliction of a 
material loss, being an extension of the principles of quasi-contract, where a tangible 
moral duty is recognized by express promise. 7 Commercial Laws of the World, 
p. 85; note to Muir v. Kane, 26 L. R. A. N.S. 519, 532. 

427 Harv. L. REv. 503; cf. 8 Harv. L. REV. 27. 
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called upon, however, to dissent from his explanation and theory 
of those results, especially as he has inadvertently, in a passing 
reference to an article by me,° stated in a somewhat misleading 
way my theory of the element of consideration in bilateral con- 
tracts, and by a knock-down argument demolished a man of straw. 

As I view it, the doctrine of consideration is an attempt to 
generalize and reduce to a rule or formula that mutuality or reci- 
procity which must exist in an agreement to make it non-gratui- 
tous and so worthy of enforcement. It is a test to distinguish 
gratuitous promises from those in which there is found mutuality 
of concession or benefit flowing to each party. Any degree of 
reciprocity will suffice to keep a pact from being nude or gratui- 
tous. Wherein, then, is this reciprocity to be found in bilateral 
contracts? Professor Williston, in effect, insists upon mutuality of 
obligation as part of his test, although he objects vigorously to this 
terminology.6 The proposition is indeed usually stated as being 
absolutely axiomatic, that unless both parties are bound, neither 
_ will be bound; yet I make bold to deny that mutuality of obliga- 
tion is an essential element of a contract or of consideration, and 
find the element of reciprocity in the mutuality of engagement or 
undertaking by each party, — regardless of the legal effect of the 
promise. This is more in line with Professor Williston’s former 
mode of statement that the test is whether each side has promised 
something the performance of which will be or may be a detri- 
ment. It seems also more in accordance with the definitions 
quoted and relied on by him in his present article.’ 

To Professor Williston belongs the credit of having pointed out 
the question-begging fallacy in Langdell’s theory. Langdell 
started with the premise that we must find in bilateral contracts 
a present detriment incurred on each side at the instant the con- 


5 27 Harv. L. REv. 504, note referring to 11 Mich. L. Rev. 423. 

6 27 Harv. L. REv. 525. 

78 Harv. L. REv. 27, 35. Leake on Contracts, 1 ed., p. 314; 2 ed., pp. 612, 613: 
“Whatever matter, if executed, is sufficient to form a good executed consideration; 
if promised, is sufficient to form a good executory consideration.” So in the 6 ed., p. 
435: “The consideration is the matter accepted or agreed upon as the equivalent for 
which the promise is made.” So, according to Lord Blackburn, executory considera- 
tion exists “‘if what the plaintiff has agreed to do is either for the benefit of the defend- 
ant or to the trouble or prejudice of the plaintiff.” Bolton ». Madden, L. R. 9 Q. B. 
55, 56 (1873). Currie v. Misa, L. R. 10 Exch. 153 (1875), cited 27 Harv. L. REv. 
520, 0. 41. 
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tract is made, applying the Casi test of consideration to bilateral 


contracts as to the older unilateral contracts. He argues that the 
consideration of a promise must always be strictly contempora- 
neous with the promise itself. In bilateral contracts the only thing . 
contemporaneous with either promise is the counter promise. 
The promise is all that the promisor gets in exchange and all that 
the promisee parts with. Unless a promise is binding and imposes 
an obligation, it cannot be considered a detriment; and the reason 
that a promise is a sufficient consideration is that it is binding and 
so creates a detrimental obligation.*® 

Langdell thus argues that each promise in a bilateral contract 
imposes a detriment because it is an obligation, and it becomes — 
an obligation because it imposes a detriment. This seems to be 
counting one’s chickens before they are hatched, and to be rely- 
ing on the results of a rule to furnish its cause. 

Professor Williston admits that there is no logical justification 
for holding mutual promises good consideration for each other, if 
the value of such consideration must always be found in a present 
detriment, imposed at the instant the promise is made. He avoids 
the question-begging assumption of Langdell by admitting that the 
requirements of consideration in bilateral contracts do not include 
a present detriment incurred when the contract is made, such as 
must be found in a unilateral contract. The needless assumption 
of such a requirement is the source of the logical difficulties in the 
reasoning of Langdell, Pollock, and Ashley,-and leads Sir Frederick. 
Pollock to characterize the doctrine as “‘one of the secret paradoxes 
of the Common Law.” ® 

According to Professor Williston (who in this agrees with Ames) 
it is the promises in fact which are exchanged, not the obligations 
resulting therefrom. The promise in fact is of sufficient potential 
value if it gives assurance of something of possible value, and is a 
promise that may become binding, i.e¢., is not rendered void by 


8 Langdell, Summary of Contracts, §§ 81, 84. 

® See Williston, 27 Harv. L. REv. 508, 518; see also article by the writer, 11 Mich. 
L. Rev. 430; 30 L. Quart. Rev. 129; Pollock, Contracts, 8 ed., p. 191: “In fact there 
is no conclusive reason other than the convenience of so holding, for the rule that 
promise and counter promise will make one another binding; for neither of them before 


it is known to be binding in law, is in itself any benefit to the promisee or burden to 
the promisor.” 
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incapacity or any rule of law other than that relating to considera- 
tion. To put it in somewhat different terms: where the law 
operating on the promises can produce mutuality of obligation, it 
will so operate, otherwise it will not operate upon either; and 
therefore promises on which it can operate are of value. Pro- 
fessor Williston avoids the absurdity, into which the premises of 
Langdell and Pollock lead them (of holding that a promise to 
perform what one is already under contract with another to 
do, may be a more valuable consideration than actual perform- 
ance itself), by adding the requirement that the thing promised as 
well as the promise be something of value. While he thus gives 
up present detriment as the test of consideration in bilateral con- 
tracts, and judges of its sufficiency by the character of the things 
promised, he nevertheless still adheres to the view that considera- 
tion necessarily involves some kind of present value received, and 
declines to think of consideration as being executory, 7. e., future 
value to be received. The promise in fact furnishes present po- 
tential value in exchange, because it will have actual value when it 
becomes binding. But what I conceive to be the mistaken starting 
point in this theory, as in that of present detriment, is the needless 
assumption that (in the words of Professor Williston) a promise 
has no consideration “wherever the thing in consideration for which 
the promise is offered was not actually given.” 

The quid pro quo of an action of debt must be something actually 
given or done. When the action of assumpsit was first introduced 
in the sixteenth century, the only consideration recognized was an 
executed consideration, value actually given or detriment incurred.’ 
To extend the action to bilateral contracts without appearance of 
change, it was said that “mutual promises are consideration for 
each other,” and this became the language of pleading and of the 
courts. But the courts have never stopped to analyze what they 


- meant by “promise.” They simply meant that executory considera- 


tion was sufficient. It is therefore not necessary to take this loose 
and uncritical language of the judges and pleaders literally. 
Professor Williston apparently attributes to me the position that 
consideration is to be found in the exchange of actual perform- 
ances, and that it is the actual performances which are considera- 


1° W. S. Holdsworth, 11 Mich. L. Rev. 347. 
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tion for each other." What I have endeavored to show, however, 

is that the element of consideration or reciprocity must be found 

not in the actual performances nor in the promises but in the 

promised performance, i.e., in the nature, relation, and future 
ue of the contemplated performances. 

Like many legal mottoes and catch phrases, the easy and time- 
honored formula that promise is consideration for promise is but 
a legal “bromide,” which is ordinarily used as a substitute for 
thought, to disguise a lack of analysis under vague and specious 
words. It is submitted that ‘promise’ here means neither the 
expression of assent or agreement, the promise in fact; nor the 
obligation which results therefrom; nor the actual performance; 
but the promised performance, that is, the prospective value bar- 
gained for. Any mutual promises which contemplate the possi- 
bility of a required performance on each side constitute a contract, 
since they involve mutuality or reciprocity in the things promised. 
If a promise is made in view of a benefit to be received, and if 
something of possible value is promised in return, that is sufficient 
consideration. This interpretation of terms does not involve any 
serious upset in received legal terminology, and is in accordance 
with the practice of the courts, who according to Professor Will- 
iston in discussing the sufficiency of consideration have always 
“considered the character of the things promised.” 

It is doubtless true that “parties to a bilateral contract always 
contemplate that performance on one side is an exchange or price 
for performance on the other.” This is the basis of implied con- 
ditions or the dependency of the duty of performance upon the 
counter performance, according to Professor Williston.“ But I 
do not find that reciprocity which furnishes the consideration or 

_fpruree of obligation in the actual performance (which may never 
occur), but in the promised performances, the reciprocity of under- 

_ takings in the terms of the bargain. 
‘Take the case put by Professor Williston as not being covered by 
my theory: “If A. promises B. to guarantee a debt of $100 
_ due to B. from X. in return for B.’s promise to A. to guarantee 


1 27 Harv. L. REV. 504, n., commenting on my article in 11 Mich. L. Rev. 432. 
A similar misinterpretation was also fallen into by Dean Ashley in his article in 26 
Harv. L. REv. 429. ; 

2 Wald’s Pollock on Contracts, pp. 323, 324, n. 8. 
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payment of $500 due A. from Y., the performances are in no 
sense in exchange for one another, or the arses of one 
another, and yet there is a contract. 

‘Matters may so turn out that either party alone may be called 
upon to perform, or that both parties, or neither party, may have 
to pay. The promises are exchanged, though the performances are 
not expected to be; and even though the chance falls out that both 
parties have to pay, their payments are not in exchange for one 
another. They never proposed to exchange $100.00 for $500.00. 
The facts supposed are suggested by Christie v. Borelly, 29 L. J. 
C. P. N.S. 153 (1860).” 

This is all quite true, but I do not see that it militates against 
the theory of consideration proposed. The reason the law regards 
the agreement as binding is that it is a non-gratuitous transaction 
involving some degree of reciprocity or mutuality from the stand- 
point of the parties, not because there is an exchange of present 
values. I submit that the assumption of a requirement of present 
value received in bilateral contracts is as unnecessary to the theory 
of consideration as Professor Williston himself concedes Langdell’s 
assumption of a present detriment to be. From what is this pre- ,/ 
mise derived but from the discarded analogy of unilateral contracts ? 

Take the simple case of a bet which illustrates the situation in 
all aleatory or risk contracts. A. bets ten dollars Yale will win; 
B. bets ten dollars Harvard will win. Under no possibility here 
can there be an exchange of performances; but is it a case of benevo- 
lence, of gratuity, on either side? No, the mutuality or reciprocity 
is obvious. Why? Because of an exchange of values in promises or 

obligations? No. It is because the bargain contemplates possible 
performance on either side, and because each side stands a chance 
to win. That is why it is not a one-sided gratuity, a case of “heads 
I win, tails you lose.” Performance is not to be given in exchange 
for performance, but the possibility of performance on one side is 
undertaken in exchange for the possibility of performance by the 
other side. Neither promise is gratuitous, although neither promise 
is given for value received, but on credit for the chance of value 
to be received. 

To paraphrase the argument of Professor Williston in speaking 


3 27 Harv. L. REV. 504, n. 
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_ of conditional promises, and to apply it to the things promised, 
— it is not necessary in order that a thing promised furnish reci- 
procity, that it will certainly prove detrimental to the promisor or 
beneficial to the promisee. The possible or speculative value of a 
contingent performance is a sufficient consideration. The condi- 
tion upon which performance is to take place may not happen, but 
the possibility that the condition may take place involves a chance 
of benefit, which is sufficient to furnish reciprocity, and make the 
thing promised valuable consideration. The reciprocity is as real 
where the contingency has already happened, and is unknown, — 
for example, insurance of a ship lost at sea, — as it is in the case of _ 
a risk on a future event. Where the bargain, so far as known, may 
turn out to be beneficial to either party, there is mutuality. The 
value legally sufficient to support a promise may be a present one 
_ or a future one, a certain one or a contingent one, provided that 
the contingency is independent of the choice of the promisor, 
according to the terms of the undertaking. 

The theory that an executory consideration is some kind of 
value received, and that a binding promise is the guid pro quo or 
value given for a promise, logically requires that there should be 

absolute mutuality of obligation, so that each party will have an 
action to enforce the counter promise. As a federal court puts 
the theory: “‘A promise is a good consideration for a promise. 
But no promise constitutes a consideration which is not obligatory 
upon the party promising. It must bind the promisor, so that the 
promisee may maintain an action for its breach, or it is without 
legal effect and void.” ™ 

Professor Williston accordingly lays it down in his more recent 
article, that a promise is of no value unless it both gives assurance 
of the performance of something of possible value, and unless it 
will also be binding. A promise which is void is therefore insuf- 
ficient consideration. Professor Williston candidly admits, how- | 
ever, that ‘“‘contracts, where one promise is voidable or unenforce- 
able, present some difficulty with regard to the law of considera- 
tion.” Should one not say rather with regard to this theory of 
the law of consideration, which seems to break down in these crucial 


14 Cold Blast Transp. Co. s. Kansas City, B. & N. Co., 114 Fed. 77 (1902). 
1 27 Harv. L. REV. 507. ; 
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cases? It is usually said that a voidable promise of an infant, for 
example, is regarded by the law as something of value.”® But as 
Professor Williston admits, ‘‘The promise of an infant, an insane 
person, or one whose promise is performable only at his option, is 
not a thing of such value, whatever may be the nature of the thing 
promised, that the law would ordinarily regard such a promise as 
sufficient consideration.” 1” A promise to perform “if I choose,” 
or “if I conclude to ratify,” or “unless I avoid or cancel,”’ would be 
insufficient as lacking mutuality.'8 

Many instances of unenforceable promises which, however, do not 
invalidate contracts might be given. Although a plaintiff may not 
be liable to an action on a contract because of the Statute of Frauds, 
that does not destroy the consideration, or let off the party who 
has signed the memorandum.” There:are one or two decisions the 
other way, but they are against the overwhelming weight of au- 
thority.” Similarly there is no difficulty about consideration 
although the contract is entirely unenforceable ab initio by one of 
the parties on account of insanity, drunkenness, fraud, or ille- 
gality. In all these cases and others it may be binding on one 
party and not on the other.“ Would these cases not suggest that 
there is a distinction somewhere between lack of consideration 
and lack of mutuality of obligation, and that lack of mutuality 
in the legal effect of promises is immaterial ? 

Apparently the greatest, if not the only, function of the orthodox 
doctrine that only a binding promise is valuable consideration, is 
to explain why the bilateral contract of a person sui juris with a 
married woman is entirely void, 7.e., not enforceable even against 
him. The whole justification of the literal interpretation of the 

. formula that a promise is-consideration for a promise, is therefore 
in effect placed on the shoulders of married women. But is the 
voidable promise of an infant of more value to the adult party than 
the void promise of a married woman? The infant’s promise is 
not merely of zero value, it has a minus value. It is not an asset, 


16 Williston, Sales, § 12. 17 27 Harv. L. Rev. 528. 
Rehm-Zeiher Co. v. F. G. Walker Co., 156 Ky. 6, 160 S. W. 777 (1913). 
19 Justice v. Lang, 42 N. Y. 493, 521 (1870). 
20 Houser v. Hobart, 22 Idaho 735, 127 Pac. 997, 43 L. R. A. N. S. 410, n. (1912). 
21 San Francisco Credit Clearing House ». MacDonald, 18 Cal. App. 212, 122 Pac. 
964 (1912). 
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but a liability, as the adult is bound and the infant is not until he 
ratifies. According to some courts, at least, if a married woman 
contracts to buyon credit and executes a note for the purchase price, 
she may or may not proceed with the contract she has made 
as she may elect, and the person contracting with her cannot refuse 
to carry out the agreement if she is willing, merely because she is 
a married woman.” 

Would it not be better, therefore, to explain the married woman 
cases simply as being very logical deductions by some courts from 
a mistaken premise that want of mutuality of obligation is a defense 
to a contract? Admitting that the married woman could sue the 
other party after performance or if she furnishes other consideration 
than a promise,” this single instance is scarcely sufficient to form 
the corner stone of the entire theory of executory consideration, and 
to afford the premise from which it purports to be deduced. It 


~ might have been fair and just for the law to add to the considera- 


tion requirement a rule calling for mutuality of legal obligation in 
all bilateral contracts. Yet in spite of language used by courts and 
text writers to this effect such has not been the policy adopted by 


the common law save in one or two sporadic instances. ‘Illusory 


promises,” though usually explained in terms of mutuality of obliga- 
tion, can only be harmonized with the voidable-contract cases by 
discriminating lack of reciprocity of undertaking from lack of 
mutuality of legal obligation. U/dira vires contracts are sometimes 
mentioned in this connection, but these contracts are to be ex- 
plained as being void rather on grounds of public policy “ than for 
lack of consideration. The treatment of wlira vires contracts would 
seem to be anomalous, confused, and exceptional, and to furnish 
small material for argument as to other topics. 

Professor Williston is forced by his theory to brush aside all the 
cases of voidable contracts as anomalous and hopeless exceptions 


” Pitts v. Elser, 87 Tex. 347, 28 S. W. 518 (1894); see also Frazier v. Lambert, 
115 S. W. 1174 (Tex. Civ. App., 1909); Mansley v. Smith, 6 Phila. 223 (1867); Dick- 
son v. Kempinsky, 96 Mo. 252, 9 S. W. 618 (1888). 

% Chamberlin v. Robertson, 31 Ia. 408 (1871); Dickson ». Kempinsky, 06 Mo. 
252, 258, 9 S. W. 618 (1888); McQuitty v. The Continental Life Ins. Co., r5 R. I. : 
573, 578, 10 Atl. 635 (1887); Tuttle ». Rembert, 2 Strob. (S. C.) 270 (1847); Jackson 
v. Rutledge, 3 Lea (Tenn.) 626, 632 (1879). 

* Copper Miners v. Fox, 16 Q. B. 229, 237 (1851), cited by Ames, 13 Harv. L. 
REV. 34. 
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to his rule of consideration, since they lack mutuality of obligation. 1 
But if all these cases may be satisfactorily reconciled and explained ! 
on a simple and reasonable theory of consideration, it seems : 
better to seek an underlying principle which is an almost universal i 

‘solvent, rather than to ascribe these results to common error, or | 
deal with them as exceptions unjustifiable on principle, merely | 
to lay down a rule to fit the language of the courts and some mar- | 
ried woman cases. 

A theory of consideration is after all only a generalization of the | 
cases and of the policy of the law, and if a given hypothesis won’t 
work, and won’t explain close cases, and if it goes lame when the 
shoe begins to pinch, then we should modify our theory and even 
our habitual terminology to fit the facts. . 

The lack of mutuality referred to so frequently by the courts 
which results in lack of consideration would not seem to be truly | 
based on the alleged rule that both promises must be binding in : p 
law or neither is binding. It is not mutuality of obligation or / 
remedy, but mutuality of engagement, which is actually required. : 
The promises must be obligatory only in the sense of being obli- 
gatory according to their terms. A distinction must therefore be { 
made between cases where by the terms of the bargain the plain- 
tiff does not make any reciprocal undertaking and promises noth- 
ing definite or certain in return, and cases where lack of mutuality 
and obligation is due to some fact outside of the content of the 
bargain, such as incapacity, Statute of Frauds, illegality, duress, 
fraud, or other negative element. These two classes of cases seem to 
be entirely distinguishable in principle. In the first, we have an 
entirely one-sided proposition, — what is sometimes unfortunately | 
referred to by the courts as a “unilateral contract.” In the second, | 
we have all of the affirmative elements of a valid contract, but the 
obligation of one of the parties is affected or taken away owing to the 
presence of some defense or negative element which does not affect . 
the obligation of the other.* These cases of voidable promises can 
therefore be satisfactorily explained only on the theory here ad- 

“vanced, viz., that there is ample consideration at present in the 
reciprocity or mutuality of the respective undertakings, although 
one of the parties to the contract may have an absolute personal 


% Compare Page on Contracts, § 303. 
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defense. A promise by a minor, therefore, furnishes consideration, 
not because there is any value in a voidable promise, but because 
there is reciprocity in the terms of the bargain. Here the law gives 
the infant the personal privilege of receding from it at his pleasure. 
If, however, a would-be seller should make a proposition to deliver 
such quantity of any commodity as an infant buyer might choose 
to order, and the infant accepted it but did not agree to order any 
definite quantity, or reserved expressly a right to cancel his order, - 
such a contract would doubtless be held lacking in mutuality and 
void im toto. There is therefore no exception to the ordinary re- 
quirements of mutuality in the case of an infant’s contract. The 
disability of the infant, whereby he is exempted from the obliga- 
tion of his contracts, is not created by the law for the benefit of 
those who contract with him, but for his own protection. 

It would seem to be a sound principle of law which demands some 


i mutuality or reciprocity of engagement as the basis of a contract 


and which refuses recognition to an entirely one-sided proposition 
in which one of the parties promises nothing definite in return.” 
From this it will usually follow that one party will not be able to 
go into court to enforce a contract unless the other can. But this 
is not what the requirement really means, although the loose lan- 
guage of the courts usually puts the symptom for the cause. |The 
distinction between an option to perform given by the terms of the 
contract and an absolute defense given by the law is a substantial 
one, as in the former case the elements of a contract were never 
present, while they are in the latter, and the law gives a defense to 
one party only on grounds of justice or policy toward him. |: 

I would accordingly venture to propose a modified version of 
Professor Williston’s definition to read as follows: Consideration 
is something of possible value given or undertaken to be given in 
return for something promised.” A bilateral contract is based on 

ion which by its terms is a bargain involving 
any appreciable degree of mutuality or reciprocity in the things 
promised on each side. The test of this is whether the performance 
promised will be or apparently may be legally detrimental to the 
promisor or legally beneficial to the promisee. There is considera- 
tion even though the promises on one side may be unenforceable 


% Williston, Sales, pp. 203, 798, 800. 27 See Currie v. Misa, supra. 
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by reason of some negative element in the contract which excuses 
one of the parties from liability thereon. The test of the considera- 
tion is the possible value of the thing promised and not the effect 
of the promise itself. 

Under the lead of Langdell there has been a tendency to take 
detriment as the universal test of the sufficiency of consideration, 
and to say that the detriment alternative had swallowed up the 
benefit alternative of the usual definitions.” It would seem, how- 
ever, that the essence of the idea of consideration is reciprocity in 
the possible benefit or value to the promisor of the thing promised 
in return, rather than the detriment or burden to the promisee. © 
The incurring of detriment on the faith of the promise is indeed the 
true basis of the subscription paper and other quasi-estoppel 
cases, but not of wholly executory contracts. Consideration need 
not move from the promisee directly to the promisor, or be in fact 
beneficial to him, in order to furnish a sufficient basis to make the 
promise binding.”® For one cannot say that what he has bargained 
for is not of value to him unless it conclusively appears so on its 
face or from its own intrinsic nature, as where it is something to 
which he is already entitled. 

I do not propose to attempt a discussion of the desirability of 
the legal benefit-detriment test of the sufficiency of consideration 
adopted by Professor Williston as compared with the Ames 
theory. Professor Ames contended that the attempt to formulate 
a technical test to measure the sufficiency in value of what is prom- 
ised or given as consideration in bargains has not proved a success. 
He pointed out that this attempt has encumbered the law with 
unreasonable distinctions and ‘subtleties which serve no useful 
purpose.*® Professor Ames argued that the detriment test func- 
tions properly only in cases which could better be put on other 
grounds, and that where the basis of a bargain was vicious, as 
abstaining from a crime, a tort, a breach of contract or legal duty, 
or the taking of unfair advantage of the necessities of the other 
party, there the contract should be held invalid as being illegal or 


8 Langdell, Summary of Contracts, § 64. 

29 Drovers’, etc. Bank v. Tichenor, 156 Wis. 251, 145 N. W. 777 (1914). 

30y2 Harv. L. Rev. 530; 13 Harv. L. REv. 29; see also Melroy v. Kemmerer, 
218 Pa. 381, 67 Atl. 699 (1907); Ex parte Ziegler, 83 S. C. 78, 64 S. E. 513, 916, 21 
L. R. A. N. S. 1005, n. (1909). 
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contrary to public policy rather than as lacking in consideration, 
which he found in the exchange of all promises in fact. 

Whether the attempt has proved wise or not to measure the 
sufficiency of consideration by a technical and mechanical formula, 
there can be no doubt, as Professor Williston shows, that this 
represents the settled policy of the law. If we recognize gain or 
benefit to the promisee, we can uphold the view of the English 
courts and of a minority of American courts that the comple- 
tion of contracts with a third party (or the promise thereof) is 
valid consideration for a promise.*! This would meet some of the 
strongest instances put by Dean Ames where the test of legal detri- 
ment leads to unsatisfactory results. 

What, then, in’ conclusion, is the basic reason why the law in 
general finds a ground for the enforcement of executory two-sided 
bargains and not of one-sided or gratuitous promises? I believe 
the answer is a broad but simple one. Without some positive 
sanction or legal guarantee that reciprocal bargains are binding, 
men would be unable to do business or make reliable arrangements 
for the future. Good faith and honesty demand that men be en- 
titled to rely on their bargains, and that they stand by them if they 
are reciprocal. Mutuality or reciprocity characterizes all fair 
business transactions. It is not in the mutual expression of as- 
sent, nor in the legal effect of the promises however that reciprocity 
is sought, but in the content of the bargain, the possible value to 
be received on either side. 

Is not the literal interpretation of promise for promise as quid 
pro quo (i. e., present value actually received on each side in the 
making of the contract), like the supposed incurring of a present 
detriment, merely a factitious attempt to assimilate executory 
consideration to executed consideration? There must, of course, 
be mutuality of assent. But is not the actual value bargained for 
a future value? If we formulate the real policy which dictates the 
consideration requirement, and on which the cases are decided, in- 
stead of taking too seriously the pseudo-scientific language of the 
courts, we may at last put the theory of executory consideration on 
a logical, consistent, and intelligible basis. 

Henry Winthrop Ballantine. 


UNIVERSITY OF WISCONSIN. 


%t Abbott v. Doane, 163 Mass. 433, 40 N. E. 197 (1895). 
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HE law of railroads, shipping, banking, corporations, partnership, 
brokerage, trade marks, “unfair competition,” “restraint of 
trade,” “‘monopoly,” and related subjects has been much discussed, — 
but little attention has been devoted in this country to a study of 
the thing of which all these particular subjects are commonly but 
phases, — the doing of business. The most perplexing legal prob- 
lems of the present time are concerned with business, and a clear 
conception of how the doing of business differs, if at all, from the 
other activities of life, as well as of its legal characteristics, becomes 
important. The laws applicable to business properly form a dis- 
tinct branch of jurisprudence, and are so recognized in practically 
all countries except those in which the common law prevails. 
Most of the nations of Europe! and of Latin America, as well as 
Japan, have formulated codes of commerce, not perfect by any 
-means,? and approaching the subject from different angles, but 
indicative at least, from their very existence, of a consciousness 
on the part of courts, lawyers, and business men that there is a 
difference, naturally and legally, between business on the one hand 
and the other activities and interests of life on the other; so much 
so as to require distinct treatment in the interest both of the public 
and of trade.’ 
In the nature of things, different rules are applicable to business 
than to the more formal, fixed, and personal relations of society, 
such as estates in land, succession, and domestic relations. 


“The affairs of commerce,” says Montesquieu,‘ “are but little sus- 
ceptible of formalities. They are the actions of a day, and are every 


1 Lyon-Caen and Renault, Droit Commercial, vol. 1, p. 46. 

2 The French code, for example, is said to have “had its day,” — “a fait son 
temps.” Introduction to French Commercial Code, Commercial Laws of the 
World, vol. xxt, p. 6. 

3“. . . Ihave long entertained the belief ” said Mr. Justice Story, deploring the 
indifference of English lawyers to the study of foreign jurisprudence, “ that an 
enlarged acquaintance with the Continental Jurisprudence, and especially with that 
of France, would furnish the most solid means of improvement of Commercial Law, 
as it now is, or hereafter may be, administered in America.””’ Commentaries on the 
Law of Bailments (1856), — Preface. 

* Esprit des Lois, bk. 20, ch. 18. 
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day followed by others of the same nature. Hence it becomes neces- 
_Sary that every day they should be decided. It is otherwise with those 
actions of life which have a principal influence on futurity, but rarely 
happen. We seldom marry more than once; deeds and wills are not 
the work of every day; we are but once of age.” 


Trade is characterized, moreover, by a certain cosmopolitanism 
which should be reflected in the laws which relate to it. As observed 
by the same philosopher:° 


“Riches consist either in lands or in movable effects. The soil of 
every country is commonly possessed by the natives. The laws of 
most states render foreigners unwilling to purchase these lands; and 
nothing but the presence of the owner improves them: this kind of 
riches, therefore, belongs to’ every state in particular; but movable 
effects, as money, notes, bills of exchange, stocks in companies, vessels, 
and, in fine, all merchandise, belong to the whole world in general; in 
this respect, it is composed of but one single state of which all the 
societies of the earth are members.” 


Nations have traded with one another from the earliest ages, . 
and a jus gentium, a law merchant or business law, was devel- 
oped and observed at a remote period notwithstanding the fact 
that foreigners as such were then universally regarded as natural 
enemies and legitimate objects of spoliation.® 
It may, therefore, be thought a matter of surprise that the 

English, “‘who,” observes the writer already quoted, “know better 
than any other people on earth how to value those three great 
advantages, — religion, commerce, and liberty,” should have so 
completely neglected this branch of jurisprudence. At the present 
time it cannot be said that the common law looks upon business as 
a distinct phenomenon, or that its administration is characterized 
by that appreciation of the needs of business and of the merchant 
class that prevails elsewhere. The leading cases, notably those 
dealing with the law of combination and conspiracy, do not or- 
dinarily differentiate business activities from others not of that 
character. Prior to the founding of the American colonies, there is 
scarcely a business decision to be found in the reports, and today 


5 Esprit des Lois, bk. 20, ch. 23. 
6 Boeckh, Public Economy of the Athenians, bk. 1, ch. 9; bk. 2, ch. rr. Maine, 
Ancient Law, ch. 3. Borough Customs (Selden Society), vol. 2, introd., p. xviii. 
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the term “Commercial Law” suggests to us merely the law of 
negotiable instruments, just as it did to Mr. Justice Cranch more 
than one hundred years ago, when he was struck by this absence 
of early precedent and attempted to explain it.” But I shall point 
out that this condition of our law has come about through acci- 
dental circumstances rather than as the result of natural develop- 
ment, After indicating some of the confusion which has resulted 
from the failure to deal with business as business, particularly in 
the field of business regulation, I shall attempt to show, as the 
main purpose of this paper, that the common law has, in truth, a 
real potentiality on its business side, which, when fully appre- 
ciated and made use of, may be of great service in dealing with 
business problems at the present time. 

_ The almost total absence of business decisions in the Year Books 
and for generations afterward loses much of its force as a reflection 
upon the common law when we understand the reasons for this ab- 
sence, realize the early activity of the common law on its business 
side, and note the vigor and intelligence which characterized its ad- 
ministration in the period subsequent to the Norman invasion and 
prior to the Hundred Years War and Black Death. During this 
interval, as natural under the social and economic conditions then 
prevailing, business was carried on at stated periods in fairs and 


7 Dunlop ». Silver, Appendix, 1 Cranch (U. S.) 367, 374 (1801). “. . . Before the 
time of James I., we have scarcely a mercantile case in the books; and yet long before 
that time, the laws respecting real estates and the criminal code were nearly as well 
understood as they are at this day. Hence it cannot be a matter of great surprise, 
that the principles of commercial law which have been developed by the exigencies of 
modern times, should have been, by some, considered as exceptions from the general 
principles of the common law. The truth seems to be, that the principles of the com- 
mon law have not been changed, nor innovated upon, by the introduction of those 
commercial principles, but that these principles have existed from the earliest times, 
even from the rudest state of commerce, and the only reason why we do not find them 
in the ancient books, is, that the circumstances had never occurred which rendered it 
necessary to draw them forth into judicial decision. 

. “Another reason, perhaps, why we see so much tardiness in the courts in admitting 

the principles of commercial law in practice, has been the obstinacy of judicial forms 
of process, and the difficulty of adapting them to those principles which were not 
judicially established until after those forms had acquired a kind of sanctity from 
their long use. Much of the stability of the English jurisprudence is certainly to be 
attributed to the permanency of those forms; and although it is right that established 
forms should be respected, yet it must be acknowledged that they have in some meas- 
ure obstructed that gradual amelioration of the jurisprudence of the country which 
the progressive improvement of the state of civil society demanded. . . .” 
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definite market areas, an arrangement admitting of close supervision 
and accomplishing at the same time many of the results of modern 
advertising. Forestalling, regrating, and engrossing were prohibited 
in the interest of fair trade and equal opportunity.’ To every fair 
a court of Piepowder was appurtenant.’ This court, which Black- 
stone says ‘‘was the lowest and at the same time the most expedi- 
tious court of justice known to the law of England,” !° but which 
in his time was already a matter of history, was a court of record, 
in which the law merchant was administered by the steward of 
the fair with the assistance of the merchants," and which originally 
and for a long.time had jurisdiction of all matters taking place in 
the time of the fair, without limitation as to amount, civil as well 
as criminal,” and between denizens as well as foreigners. In the 
zenith of its power it “was one of the most active and most wide- 
spread of all the tribunals formerly existing in England, and formed 
a separate organic unit in the judicial system of the realm.” ® ‘As 
attachments were then returnable and pleas might be adjourned 
from hour to hour, either there was a continuous session daily 
from eight or nine A.M., until sunset if necessary, or there might 
be one session in the morning and one in the afternoon.” 4 
Similarly there were also Staple courts attached to certain 
towns through which the foreign trade in wool, leather, and other 
standard commodities was carried on, likewise having general 


8 Stat. 7 & 8 Vict. (1844) purported to “abolish” these offenses. But it is a mistake 
to suppose that they are obsolete. They were offenses against the market, and it is 
the extent of the latter and the forms of business that have changed. 

® Coke Inst., pt. 4, ch. 60. 

10 Commentaries, bk. 3, ch. 4, p. 32. 

11 Coke Inst., Blackstone’s Commentaries, supra. See Select Cases on the Law 
Merchant (Selden Society) for many instances of declaration of the law by, and other 
activity on the part of, merchants at the Fair Court of St. Ives. The following sum- 
mons issued from this court in 1275, and printed in Select Pleas in Manorial Courts 
(Selden Society), vol. 1, p. 153, is illustrative: “Let all the merchants of all the com- 
monalties that are in the fair of S. Ives be summoned to come tomorrow before the 
steward to adjudge and provide that Thomas de Toraux, Ralph Balancer, Robert 
Pole, and John son of Thomas at Gate, merchants selling canvas, have justice and 
equity (justiciam et equitatem) in the matter of Simon Blake of Bury servant of the 
said Thomas and his fellows who was found in their booth measuring canvas with a 
false ell and selling it. Pledge for Thomas’s appearance, all his goods. Pledge for the 
other three, Sir Richard Melbourne to the amount of £20.” ; 

12 See generally Introduction to Select Cases on the Law Merchant, supra. 

38 Select Cases, supra, introd., p. xiv. M4 Tbid., p. xxiii. 
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civil and criminal jurisdiction and administering the law mer- 
chant. The court had jurisdiction of all manner of contracts and 
covenants between merchant and merchant or other, whether 
the contract was made within the staple or without.” A statute 
passed in the time of Edward the Third ™ in effect codified the law 
of the Staple towns, and defined the authority and jurisdiction 
of the court with particularity, but the court itself was far more 
ancient.!7 None of the King’s officers was allowed cognizance of 
things belonging to the staple nor were his officers allowed to 
meddle therein. It was enacted “because that merchants cannot 
often long tarry in one place in hindrance of their business, we will 
and grant, that speedy right be to them done from day to day and 
from hour to hour.” 

There were business decisions, therefore, doubtless in abundance, 
but they never found their way into the Year Books or early re- 
ports as we know them, these being confined to cases arising in 
the King’s courts as distinguished from those involving the law 
merchant.!8 

This law merchant was the business law of the world, — not 
merely the law of bills and notes as we think of it today. Its scope 
may be gathered from Malynes’ Lex Mercatoria, published in 
England in 1622, which dealt with such subjects as suretyship 
and merchants’ promises, bills of exchange, letters of credit, banks 


% Coke Inst., pt. 4, ch. 46. 
17 Coke Inst., pt. 4, ch. 46. . 
_ 8 Zouch, Jurisdiction of the Admiralty of England (a. p. 1663): “. . . The Law 
Merchant is likewise mentioned and allowed by Sir Edward Coke, in his comment 
upon Littleton, as a law distinct from the common law of England. And so doth 
Mr. Selden mention it in his notes upon Fortescue. And Sir John Davis more fully 
owns it in a manuscript-tract touching impositions; where he affirms, ‘That both 
the common law and the statute laws of England take notice of the Law Merchant, 
and do leave the causes of merchants to be decided by the rules of that law; which 
Law Merchant, he saith, as it is part of the law of nature and nations, is universal and 
one and the same in all countries of the world.’ . . . He saith further, ‘That until 
he understood the difference betwixt the Law Merchant and the common law of 
England, he did not a little marvel that England, entertaining traffick with all nations 
of the world, having so many ports, and so much good shipping, the King of Eng- 
land also being Lord of the Sea, what should be the cause that, in the books of the 
common law of England, there are to be found so few cases concerning merchants or 
ships: But now the reason thereof was apparent, for that the common law of the land 
did leave those cases to be ruled by another law; namely, the Law Merchant; which 
is a branch of the law of nations.” 


6 27 Ed. III., Stat. 2 (1353). 
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and bankers, factors and servants, freighting of ships, charter 
parties and bills of lading, policies of assurance, contribution or 
average, shipwreck, partners, bankruptcy, shipping and naviga- 
tion, and merchants’ oppignorations. 

No attempt will be made to trace in detail the influences that 
combined to impair the vitality of the common law on its com- 
mercial side and bring it into the condition in which Lord Mans- 
field found it.. By the time that society had recovered from the 
direct effects of the disasters referred to, the period of discovery 
had dawned and the main commercial interests of England grad- 
ually ceased to be internal. 


“The increase of wealth, bringing a permanent and continuous local 
demand for commodities, together with the improvement of transport 
facilities and means of communication, due largely to the creation or 
repair of roads in the eighteenth century, diminished the importance 
of fairs and periodical markets, and tended to sap the vitality of the 
old tribunals of justice or rendered many of them wholly obsolete.” 


Thus weakened, the triumph of the King’s courts, always jealous 
of their commercial rivals, was not long to be postponed, and the 
administration of business law fell into the hands of judges 
having no training for or sympathy with the task.” 

From this review it may be fairly concluded that the present 
condition of our law is the result of peculiar circumstances rather 
than of a natural development, and that under a true expression 
of the spirit of the common law, business would today occupy a 
distinct place in English law, just as it has continued to do under 
foreign systems. The failure to make the necessary differentiation 
has introduced confusion into a department of our law in which 
above all others clearness is important, and this confusion is con- 
spicuous in the field of regulation. 

The courts administering the common law, instead of treating 
business as business, have divided it into two classes, public and 
private. The classification pervades all the books, all the statutes, 
and all discussions. Most of the American states have their public 
service or public utility commissions dealing for the greater part 
with and within the class of corporations enjoying franchises or 


19 Select Cases, supra, introd., p. xix. 
20 Jenks, A Short History of English Law, pp. 40,75. | 
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exercising the right of eminent domain. A “public service or quasi 
public corporation” has been defined by a late Massachusetts 
case as “one private in its ownership but having an appropriate 
franchise from the state to provide for a necessity or convenience 

of the general public incapable of being furnished through the 
ordinary channels of private competitive business and dependent 
for its exercise upon eminent domain or some agency of the 
government.” 

New York has recently passed an act for the control of “‘pri- 
vate” bankers, by which is meant those bankers doing business 
without being incorporated. The English Companies Act of 1908 
provides for “‘private companies,” such a company being defined 
as one “which by its articles restricts the right to transfer its 
shares, limits the number of its members, and prohibits any in- 
vitation to the public to subscribe for any shares or debentures 
of the company.” 

The doctrine uniformly accepted by our courts as well as by 
students of the common law today has been succinctly stated as 
follows: 


“The distinction between the private callings — the rule — and the 
public callings — the exception — is the most consequential division 
in the law governing our business relations. In private businesses, one 
may sell or not as one pleases, manufacture what qualities one chooses, 
demand any price that can be gotten, and give any rebates that are 
advantageous. . . . All this time in public businesses one must serve 
_all that apply without exclusive conditions, provide adequate facilities 
to meet all the demands of the consumer, exact only reasonable charges 
for the services that are rendered, and between customers under 
similar circumstances make no discriminations. . . .” # 


But whether viewed as a classification of business for the pur- 
pose of measuring the duty of the trader as trader to public, or 
as furnishing a guide for the assertion of the police power of the 
state, this division has not been helpful in practice, and it is, I 
think, theoretically unsound, and the result of a misconstruction 


21 Attorney General v. Haverhill Gas Light Co., 215 Mass. 394, ror N. E. 1061 
(1913). 

2 Wyman, The Law of the Public Callings as a Solution of the Trust Problem, 17 
Harv. L. REv. 156. 
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of the cases upon which it purports to rest as well as of the over- 
looking of material evidence. The difficulty into which it leads in 
the field of regulation is aptly illustrated by two recent cases, one 
involving monopoly but no business, and the other business but 
no monopoly. 

The first case, Prairie Oil & Gas Co, v. United States, arose 
under the amendment to the Interstate Commerce Act “ declar- 
ing that pipe lines should “‘be considered and held to be common 
carriers within the meaning and purpose” of that act. The com- 
pany carried only its own oil, and the other facts are stated as 
follows: 


“None of the petitioning corporations is organized or derives any of 
its corporate powers from laws of the state of its creation under which 
common carrier or other public service corporations are organized, but 
each of them was formed and has always conducted its operations under 
and in compliance with state laws which relate to private as distinguished 
from public business. With certain alleged exceptions, which will be 
* hereafter noticed, it is not claimed that either of the petitioners is under 
any statutory or legal obligation, other than the amendment in question, 
to perform the duties or otherwise act in the capacity of a common 
carrier. None of the petitioners possesses the right of eminent domain 
or has acquired any part of its property or rights of way by condemna- 
tion; nor has either of them received a franchise from any state, mu- 
nicipal, or local government, though each of them has in many instances 
laid its pipe lines across or along public streets and highways by permis- 
sion or consent of the local authorities. None of them has ever held 
itself out as a common carrier or in fact carried oil for others, but each 
of them has carried only such oil as it produced from its own wells or 
purchased from other producers, and which it owned when the trans- 
portation took place. The pipe lines of petitioners are laid on private 
rights of way secured by purchase or lease, except that some of them for 
short distances, and one of them for a distance of some 300 miles, are 
laid upon and along the rights of way of certain railroads under some 
contract arrangement with such railroads.” 


These facts clearly did not bring the case within Munn v. IIli- 
nois,” as the court had little difficulty in demonstrating. 


-% 204 Fed. 798, 803, 810 (Commerce Court, 1913). 
M24 Stat. aT L. 379 (1887), ch. 104, as amended by 34 Stat. aT L. 584 (1906), 
ch. 3591. 

% o4 U.S. 113 (1876). 
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The court says, however: 


“Tt is not necessary in these cases to consider the circumstances 
under which or the extent to which business activities, whether public 
or private, may be regulated by public authority. That is not the point 
in dispute. That the business of these petitioners, as it is and has been 
carried on, may be subjected to regulation need not be in any wise ques- 
tioned. But it is one thing to exercise public control of a private busi- 
ness which as such should be placed under public supervision; it is quite 
another thing to require that business to be changed from private to 
public and compel those who are engaged in it to assume the responsi- 
bilities of a public calling.” 


In other words, the business here consisted in buying oil, not in 
carrying it, but it was the latter that the statute assumed to regu- 
late. The court was at a loss to see how this could be done in the 
- absence of a public profession of carriage. When the case reached 
the Supreme Court, however,” Mr. Justice Holmes made a quick 
disposition of the difficulties. After premising that the transporta- 
tion, though of oil belonging to the owner of the pipe line, was 
commerce within the meaning of the Constitution, he said: 


“The control of Congress over commerce among the States cannot 
be made a means of exercising powers not entrusted to it by the Consti- 
tution, but it may require those who are common carriers in substance 
to become so in form.” 


The notion of an inseparable connection between the public char- 
acter of the calling and regulation is plain, and to satisfy the re- 
quirement it became necessary to convert into a common carrier 
an activity which was not of that character under amy accepted 
definition of the term. 

The second case, German Alliance Ins. Co. v. Kansas," involved 
the power of the state to regulate insurance rates. Monopoly as 
such was not involved. 


“The business of fire insurance,” it was claimed, “is private, with 
which the State has no right to interfere, and the right to fix by pri- 
vate contract the rate of premium is a property right of value; the 
business is not a monopoly either legally or actually; it may not be 
legally conducted by the National Government or by the State of 


% The Pipe Line Cases, 234 U.S. 548 (June 22, 1914). 
27 233 U. S. 389, 397, 406, 428 (1914). 
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Kansas, or other States under their respective constitutions, and is 
not a business included within the functions of government. Neither 
complainant nor others engaged in fire insurance receive or enjoy from 
the State of Kansas, or any government, state or national, any privilege 
or immunity not in like manner and to like extent received and en- 
joyed by all other persons, partnerships and companies, incorporated 
or unincorporated, respectively, engaged in the conduct of other lines 
of private business and enterprises. Complainant, therefore, is de- 
prived of one of the incidents of liberty and of its property without 
due process of law, in violation of the Fourteenth Amendment to the 
Constitution of the United States.” 


Mr. Justice McKenna, delivering the opinion of the court, said: 


“«. . . We may put aside, therefore, all merely adventitious consid- 
erations and come to the bare and essential one, whether a contract of 
fire insurance is private and as such has constitutional immunity from 

“regulation. Or, to state it differently and to express an antithetical 
proposition, is the business of insurance so far affected with a public 
interest as to justify legislative regulation of its rates? And we mean 
a broad and definite public interest. In some degree the public interest 
is concerned in every transaction between men, the sum of the trans- 
actions constituting the activities of life. But there is something more 
special than this, something of more definite consequence, which makes 
the public interest that justifies regulatory legislation. We can best 
explain by examples. The transportation of property — business of 
common carriers — is obviously of public concern and its regulation 
is an accepted governmental power. The transmission of intelligence 
is of cognate character. There are other utilities which are denominated 
public, such as the furnishing of water and light, including in the latter 
gas and electricity. We do not hesitate at their regulation nor at the 
fixing of the prices which may be charged for their service. The basis 
of the ready concession of the power of regulation is the public interest. 
This is not denied, but its application to insurance is so far denied as not 
to extend to the fixing of rates. It is said, the State has no power to 
fix the rates charged to the public by either corporations or individuals 
engaged in a private business, and the ‘test of whether the use is public 
or not is whether a public trust is imposed upon the property and whether 
the public has a legal right to the use which cannot be denied’; or, as 
we have said, quoting counsel, ‘Where the right to demand and receive 
service does not exist in the public, the correlative right of regulation | 
as to rates and charges does not exist.’ Cases are cited which, it must 
be admitted, support the contention. The distinction is artificial. It 
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is, indeed, but the assertion that the cited examples embrace all cases 
of public interest. The complainant explicitly so contends, urging that 
the test it applies excludes the idea that there can be a public interest 
which gives the power of regulation as distinct from a public use which, 
necessarily, it is contended, can only apply to property, not to personal 
contracts. The distinction, we think, has no basis in principle (Noble 
State Bank v. Haskell, 219 U. S. 104), nor has the other contention that 
the service which cannot be demanded cannot be regulated. . . .” 


It is plain that the court regarded the business as private, but 
subject nevertheless to regulation. | 
Mr. Justice Lamar, dissenting, with whom the Chief Justice and _ 
Mr. Justice Van Devanter concurred, said: 


“. , . The fundamental idea of a public business, as well declared by 
the Supreme Court of Kansas, 77 Kans. 608, is that ‘all of the public has 
a right to demand and share in’ it. That means that each member of 
the public on demand and upon equal terms, without written contract, 
without haggling as to terms, may demand the public service, and secure 
the use of the facility devoted to public use. If the company can make © 
distinctions and serve one and refuse to serve another, the business ex 
vi termini is not public. The common carrier has no right to refuse to 
haul a passenger even if he has been convicted of arson. But if an in- 
surance company is indeed public it is bound to insure the property of 
the man who is suspected of having set fire to his own house, or whose 
statements of value it is unwilling to take. This is manifestly inconsis- 
tent with the contract of insurance which requires the utmost good 
faith, not only in making truthful answers to questions asked, but in not 
concealing anything material to the risk. If the company has the dis- 
cretion to insure or the right to refuse to insure, then, by the very 
definition of the terms, it is not a public business. If, on the other 
hand, the company is obliged to insure bad risks or the property of men 
of bad character, of doubtful veracity, or known to be careless in their 
handling of property, the law would be an arbitrary exertion of power in 
compelling men to enter into contract with persons with whom they did 
not choose to deal, where confidence is the very foundation of a contract 
of indemnity. Indeed, it seems to be conceded that a person owning 
property is not entitled to demand insurance as a matter of right. If 
not, the business is not public and not within the provision of the Con- 
stitution which only authorizes the taking of property for public purposes 
— whether the taking be of the fee for a lump sum assessed in condem- 
nation proceedings, or whether the use be taken by rate-regulation, 
which is but another method of exercising the same power.” 
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The majority escaped the difficulty of defining the word “public” 
with the observation that they could “best explain by examples,” 
followed by a list of particular businesses commonly spoken of as 
public. The whole difference between the two branches of the court 
is to be explained by the fact that one looks wholly at the supposed 
public or private nature of the business, and the other at the power 
of governmental regulation, these things being assumed to have 
some necessary interrelation. The case is but an instance of the 
vicious circle which permeates the reasoning of most of the deci- 
sions dealing with business regulation. You may regulate a busi- 
ness if it is public, and it is public if it may be regulated. Or, it 
is public “‘if all the public have a right to demand and share in 
it,” and if the public have not this right it is not public. 

The fundamental difficulty lies in the conception that business 
is of two classes, public and private, and that the latter is sub- 

“ject to no duties to the individual and none to the state. This 


_ conception was developed and has been perpetuated largely through 


the law of common carriers. ‘‘Common” in this connection was 
assumed to mean “public,” — public in the sense of “subject to 
control by the state.” It was recognized that originally there 
were other “common” employments, but it was stated that they 
also were under peculiar public duties and this was explained on 
the basis of some exceptional relation to the public. It has been 
said: 

“From the earliest times certain tradesmen and artificers were treated 
in an exceptional way, on the ground that they were engaged in 
a ‘common’ or public occupation; and for a similar reason public offi- 
cers were subjected to the same exceptional treatment. Such persons 
were innkeepers, victuallers, taverners, smiths, farriers, tailors, carriers, 
ferrymen, sheriffs, and gaolers. Each of these persons, having under- 
taken the common employment, was not only at the service of the public, 
but was bound so to carry on his employment as to avoid losses by 
unskilfullness or improper preparation for the business.” * 


But no evidence of such exceptional relation has been produced. 
It was the duty of every artificer “‘to exercise his art rightly and 


28 Beale, The Carrier’s Liability: Its History, 11 Harv. L. Rev. 163. This also 
seems to have been the view-of Professor Ames (History of Assumpsit, 2 Harv. L. 
Rev. 1, 3) and of Mr. Justice Holmes (The Common Law, Lecture v, Bailments). . 
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truly as he ought.” *® The Statute of Labourers,® so called, in- 


cluded “those that make carriage by land or water” as well as inn- 
keepers, shoemakers, saddlers, goldsmiths, horsesmiths, spurriers, 
and all manner of artificers and laborers. In such a general enu- 
meration we should expect some differentiation between exceptional 
employments and others, but we find none. There is, in fact, 
nothing exceptional in the occupation of carriage or peculiar to 
it except the fact that the relative position of carriers in society 
has advanced enormously in importance.** The carrier solicits 
public favor and professes to deal with all who come, but so does 
the ordinary trader. Bailment is incidental to the business of 
carriers and innkeepers, but no more so than to the business of 
the keeper of a warehouse, a garage, or a repair shop. The carrier 
is now an insurer, but four hundred years elapsed between the first 
mention of common carriers in our books and the formulation of 
this rule. 

This theory of the exceptional nature and responsibility of 
stated common employments naturally required an explanation of 


29 Fitz-Herbert, Natura Brevium, Hale’s ed., p. 214. 

30 25 Ed. III., Stat. 1, A.D. 1350: “. . . Wherefore be ordained and established the 
things underwritten; that is to say . . . that they that make carriage by land or by 
water, shall take no more for such carriage to be made, than they were wont the said 
twentieth year and four years before: also that cordwainers nor shoemakers shall not 
sell boots nor shoes, nor none other thing touching their trade, in any other manner 
than they were wont the said twentieth year. And that goldsmiths, saddlers, horse- 
smiths, spurriers, tanners, curriers, tawers of leather, taylors, and all other 
workmen, artificers and labourers, and all other servants not specified, shall be 
sworn before the said justices, to do and sue their crafts and offices in the manner 
as they were wont to do the said twentieth year, and in the time before, without 
refusing the same because of this ordinance. And if any of the said servants, la- 
bourers, workmen, or artificers, after such oath made, do contrary to this ordinance, 
he shall be punished by fine, ransom, and imprisonment, according to the discre- 
tion of the said justices. . . . And that the said justices have power to enquire and 
make due punishment of the said ministers, labourers, workmen, and other serv- 
ants whatever, and also of hostlers, herbergers, and of those that sell victual by 
retail, and other things not specified, as well at the suit of the party,as by present- 
ment, and to hear and determine, and put these things in execution by exigent after 
the first capias, if need be, and to depute other under them, so many and such as they 
shall see best for the keeping of this present ordinance. . . .” 

31 The earliest carriers were porters, boatmen, and the like. See Beverley Town 
Documents (Selden Society), p. 22, dealing with the period 1300-1600, where there is 
a reference to the reading of “the old order of porters, and creelmen.and other common 
carriers,” — “‘aliis communibus cariatoribus.” This is one of the earliest instances of 
the use of the precise term “common carrier.” 
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why, for example, smiths, farriers, and the like are not now engaged 
in a common or public employment, and this has been attempted 
on the basis of monopoly, — economic changes having altered the 
position of the smith and farrier in society, while that of the carrier 
and innkeeper has remained the same. But the theory does not 
bear analysis. It seems reasonable that a modern apartment 
house should be under different responsibilities from an ordinary 
hotel. One can understand also that a tap line or a railroad built 
on private property to carry freight from one building to another 
of a manufacturing plant should be under different responsibilities 
and duties from a road between Buffalo and New York. But one is 
not necessarily more of a monopoly than the other, and it is therefore 
difficult to see why, on that ground, one should be classed as 
public or common and the other as private. The essence of pri- 
vacy is monopoly. The explanation is even less satisfactory if we 
go farther back. No distinction based upon monopoly between 
a private and a common carrier prior to the year 1600 has been 
set forth, and no explanation has been offered as to why an inn- 
keeper should choose the monopoly (if any) of a common inn in 
preference to a private inn, free from the duties of a common inn- 
keeper, and certainly no evidence is at hand of the existence of 


® Beale & Wyman, Railroad Rate Regulation, chap. 1, § 12. “It will be 
noticed that the principle of law which permits the regulation of these callings has 
not been abandoned in the smallest degree, though the conditions calling for its 
application in modern times have greatly changed. Whenever’ the public is sub- 
jected to a monopoly, either because of legal grant, as in the case of the medieval 
guilds and markets, or because of the actual conditions of life, as in the case of 
the village surgeon or smith, the power of oppression inherent in a monopoly is 
restricted by law — whether by the common law, applied by the courts or by 
special legislation. Whenever on the other hand competition becomes free, both 
in law and in fact, the need of governmental regulation ceases; public opinion 
ceases to demand such regulation, and the law withdraws it. In this way certain 
of the trades and classes of trades just enumerated having become competitive, 
the law has ceased to regulate them, not because of a change of legal principle | 
but because of a change in actual economic conditions.” 

33 It was only the common innkeeper who was subject to peculiar duties. See 
Anon., Palmer 367 (21 Jac.), being an indictment for putting up a sign and keeping an 
inn, on the ground of nuisance. It was resolved “that it is lawful for any subject to 
erect a common inn and sign; and for this reason that he who erects a sign, ‘charge 
luy mesme al republique’’’; and it was held that “every one who comes if he requires 
lodging shall have action on the case if this is denied.” It was also held “that if the 
hostler pulls down his sign he is not bound to ‘herberger,’” unless as Lee, Chief Jus- 
tice, said, ‘“‘he keeps and continues a common inn after the sign is destroyed.” 
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luxurious hotels where people of wealth made their homes in 1600, 
— the basis of the distinction at present made between common 
and private inns. 

When we consider the principle of monopoly as producing in 
the early days the supposed distinction between classes of callings, 
its failure is clearly apparent, for no evidence of any kind is offered 
that carriers were less numerous than butchers, or that innkeepers 
were fewer than carpenters, or barbers than weavers. Tailors were 
no less numerous than fullers, so far as the evidence goes, and they 
were, in 1400, numerous enough in Beverley to have a guild of their 
own. So were the barbers and surgeons, and it is noteworthy 
that the guild at that time provided for a tax upon itinerant sur- 
geons who were in the town over eight days. Monopoly, therefore, 
cannot be accepted as an explanation of the distinction between 
public and private callings, either at present or in the distant 
past, for it does not explain the distinctions within a calling or 
account for the difference supposed formerly to exist between such 
tradespeople as innkeepers and tailors, and such as carpenters and 
brewers, and it fails to account for the present-day difference in the 
treatment of'a city hotel, struggling under competition, and a coal 
company absolutely controlling the coal supply of a city or state. 

The reason for this failure is neglect of the facts. Common 
carriers were not anciently contrasted with carpenters or mer- 
_ cers or drapers. It is a mistake to suppose that the instances of 
the innkeeper, victualler, taverner, smith, farrier, tailor, carrier, 
and ferryman are in any way exceptional as regards their public 
character. From the earliest times one who was engaged in a given 
occupation as a business was described as being in a common em- 
ployment, otherwise the employment was private. In Leet Juris- 
diction of Norwich * during the period 1374 to 1391 are to be found 
instances of the common purchaser, common merchant, common 
huckster, common brewer, common fripperer, common cooker-up, 
common touter. In the Year Books we have the common inn or 
innkeeper,*® common merchant,®” common mareshal,** common 


4 See Beverley Town Documents, supra, pp. 45, 75, 100, 102. 
% Selden Society Pub. 


% Y. B. 2 Hen. IV. 7, pl. 31; Y. B. 9 Hen. IV. 45, pl. 18; Y. B. 22 Hen. VI. 21, 
pl. 38; Y. B. 5 Ed. IV. 2, pl. 20. 


87 Y. B. 7 Hen. IV. 44, pl. 11. 38 Y. B. 19 Hen. VI. 40, pl. s. 
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school-master,?® common tavern,’ common surgeon.“ In the 
Beverley Town Documents “® are to be found the common shaver, 
common bellman, and common makers and venders. In the later 
books we find the common farrier,“ common carrier,“ common hoy- 


39 Y. B. 9 Ed. IV. 32, pl. 4. 

#0 'Y. B. 21 Ed. IV. 109, pl. 22. 

“ Y. B. 9 Ed. IV. 32, pl. 4. The meaning of the term is aptly illustrated by the 
Statute 34 & 35 Hen. VIII. (1542-3), ch. 8, entitled, 

“An Act that Persons, being no common Surgeons, may 
administer outward Medicines. 

“Where in the Parliament holden at Westminster in the third year of the King’s 
most gracious reign, amongst other things, for the avoiding of sorceries witchcrafts 
and other inconveniences, it was enacted, that no person within the city of London, 
nor within seven miles of the same, should take upon him to exercise and occupy as 
physician or surgeon, except he be first examined approved and admitted by the 
Bishop of London and other, under and upon certain pains and penalties in the same 
‘act mentioned; sithence the making of which said act, the Company and Fellowship 
of Surgeons of London, minding only their own lucres, and nothing the profit or 
ease of the diseased or patient, have sued troubled and vexed divers honest persons, 
as well men as women, whom God hath endued with the knowledge of the nature 
kind and operation of certain herbs roots and waters, and the using and ministring 
of them to such as been pained with customable diseases, . . . and yet the said 
persons have not taken any thing for their pains or cunning, but have ministred 
the same to poor people only for neighborhood and God’s sake, and of pity and 
charity. And it is now well known, that the surgeons admitted will do no cure to any 
person, but where they shall know to be rewarded with a greater sum or reward than 
the cure extendeth unto; . . . for although the most part of the persons of the said 
craft of surgeons have small cunning, yet they will take great sums of money and 
do little therefore, and by reason thereof they do oftentimes impair and hurt their 
patients, rather than do them good: 

“In consideration whereof, . . . be it ordained established and enacted, by au- 
thority of this present Parliament, That at all time from henceforth it shall be lawful 
to every person being the King’s subject, having knowledge and experience of the 
nature of herbs roots aad waters, or of the operation of the same, by or within any 
other the King’s dominions, to practice use and minister in and to any outward sore 
uncome wound apostemations outward swelling or disease, any herb or herbs, 
ointments baths pultess and emplaisters, according to their cunning experience and 
knowledge in any of the diseases sores and maladies beforesaid, and all other like to 
the same, or drinks for the stone strangury or agues, without suit vexation trouble 
penalty or loss of their goods; . . .” 

€ Selden Society Pub. 

 Fitz-Herbert, Natura Brevium, Hale’s ed., p. 214. 

“ Rogers v. Head, Cro. Jac. 262 (1611); Matthews ». Carrier, etc., 1 Keb. 852 
(1663); Owen v. Lewis, 3 Keb. 39 (1673); Sparrow’v. Neal, 3 Keb. 278 (1674); Anon., 
12 Mod. 3 (1691); Darlston ». Hianson, Comb. 333 (1696); Tyly v. Morrice, Holt 9 
(1700); Skinner v. Upshaw, 2 Ld. Raym. 752 (1702); Coggs v. Bernard, 2 Ld. Raym. 
909 (1704). 
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man,” common kidder,“ common chyrurgeon,‘” common baker,* 
common brewhouse,*® common lighterman,»° common mill, com- 
mon glasshouse,” common oven, common boat-man, common 
ferryboat,® common badger,®* common distiller,*” common porter,** 


common grist-mill,°* common drover,® common table-keeper,® 


common ale-house,* common cook,® common tipler,“ common 
balance,® common builder. This list would suggest either that 
the range of common employments must be greatly extended beyond 
that generally accepted,—and the subsequent shrinkage explained, 
—or that “common” does not have the significance usually 
ascribed to it, as characterizing and distinguishing one occupation 
from another. Not monopoly, or bailment, or necessity will be 
found differentiating all these employments from the few not 


Rich v. Kneeland, Hob. 17 (1614). 

Bray v. Hayne, Hob. 76 (1615). 

47 Everard v. Hopkins, Bulst., pt. 3, p. 332 (1615). 

48 Wilton v. Hardingham, Hob. 129 @ (1617). 

49 Jones v. Powell, Palmer 536 (1628). 

50 Symons »v. Darknoll, Palmer 523 (1629); 1 Strange 690 (1726). 

5! Kemp v. Gord, Style 421 (1654). 

8 King v. Norris, 2 Keb. 500 (1670). 

8 Lloyd v. Goffe, 2 Keb. 880 (1672). 

% King v. Roberts, 4 Mod. ror (1693). 

55 Rex v. Roberts, Comb. 193 (1693). 

% Bray v. Hayne, supra. 

57 King v. Lamnos, Skinner 562 (1695). 

58 Coggs v. Bernard, supra. 

5® Rex v. Channell, 2 Strange 793 (1727). 

60 Fitz-Herbert, Loffice et Auctoritie de Justices de Peace (London, 1617), p. 79. 

 Jbid., p. 17. Jbid., p. 77. 

Jbid., p. 17. Tbid., p. 17. % Tbid., p. 94. 

% Sir William Jones, The Law of Bailment, p. 100. The context is instructive. 
The learned author says: 

“«. . . In regard to the distinction before mentioned between the non-fesance and 
the mis-fesance of a workman, it is indisputably clear, that an action lies in both cases 
for a reparation in damages whenever the work was undertaken fer a reward, either 
actually paid, expressly stipulated, or, in the case of a common trader, strongly im- 
plied; of which Blackstone gives the following instance: ‘If a builder promises, under- 
takes or assumes to Caius, that he will build and cover his house within a time limited, 
and fails to do it, Caius has an action on the case against the builder for this breach of 
his express promise, and shall recover a pecuniary satisfaction for the injury sustained 
by such delay.’ The learned author meaned, I presume, a common builder, or sup- 
posed a consideration to be given; and for this reason I forbore to cite his doctrine as 
in point as the subject of an action for the non performance of a mandatary.” (Italics 
in original.) 
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somewhere called common. The list is so long and contains such 
different callings that we are led to the conclusion that the term 
“common” did not serve to distinguish one employment from 
another and that all occupations could be common. 

What, then, did “common” mean? Simply “business,” — _ 
business carrier, business tailor, business barber. A common sur- 
geon was one who made a business of surgery, who practiced it 
commonly; a common tailor was one who was in the business of 
tailoring. In 1367 an order was made for porters and creelmen 
“who then exercised that craft commonly” gui tunc communiter 
utebantur illa arte, — a perfect illustration of the true meaning of 
the word “common.” 

The distinction granted to exist between common and private 
carriers is, therefore, wholly sound, — the word “common” de- 
scribes the nature of the undertaking and marks off the carrier 
not from other classes of business men but from that carrier who 
carries, not as a trade or business, not for everybody, but for him- 
self or some particular employer. He is in a common employ- 
ment who is in it as a business; the word defines his profes- 
sion, his undertaking. The word is used in exactly the same sense 
as in common harlot, common thief, common scold; that is, in an 
adverbial sense rather than an adjectival sense. That the distinc- 
tion was so easily recognized, was so much a part of the thought 
of the time, as to make the use of the word “common,” meaning 
“in business,” unnecessary is at least suggested by the frequently 
cited case against the innkeeper, who was not specifically de- 
scribed as a “common” innkeeper,®® and is made plain by Mason 
v. Grafton,” where in an action for goods stolen from an inn it 
was moved in arrest of judgment “that he had not alleged to be in 


67 Beverley Town Documents, p. 21. 
68 Compare the phrase “common prayer” in the following passage from Fitz-Herbert, 
Loffice et Auctoritie de Justices de Peace, p. 14: “Item vous enquiera si tiel Eccle- 


siastical person que doit dire common praier ... nad... dit et use... touts 
lour common et ouvert praieres, en tiel order et forme come est mencion en le liuer del 
Common prayer authorized per parliament, et nul auter au autrement ... .” Com- 


pare also the expressions “‘ common market,” “‘ common prison,” “ common proclama- 
tion,” “common expenses,” “ common highway,” “ common policie,” “ mercatrix 
publica ” (business woman), ‘‘ commene bieres,” “‘ common wealth,” and the like. 
6° Y. B. 11 Hen. IV. 45, pl. 18. See also Y. B. 2 Hen. IV. 7, pl. 31. Y.B.9 Hen. 
IV. 45, pl. 18. 
7 Hobart 245 
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communi hospitio. . . . Yet because the declaration laid in the 
custom for common inns, and then laid that he Hospitabus in 
Hospitio, the plaintiff had judgment. For it shall be intended 
(and it is) Domus non Hospitium if it be not commune.” 

The importance of the early distinction between common (or 
public) and private, is easily comprehended with a little consid- 
eration of social conditions. The reader need scarcely be reminded 
that in regions remote from settled communities and in primitive 
societies many occupations, such as blacksmithing, weaving, brew- 
ing, and milling, are carried on privately, without the slightest 
reference to the public at large. In Mexico today the traveller 
into remote regions reaches haciendas quite as complete in their 
appointments as small villages, where he may expect to receive 
food and lodging for the night. But a blacksmith, weaver, brewer, 
or miller working under such conditions would not be a common 
blacksmith, common weaver, common brewer, or common miller, 
and the proprietor extending hospitality in such circumstances, 
though for reward, would not be a common innkeeper. In medieval 
times merchant strangers were arbitrarily assigned to “hosts” who 
were responsible for their good behavior.” Travelling nobles 
often lodged in the religious houses without invitation,” but these 
houses were not common inns. ‘One lodges with me or in the 
house of a husbandman, which is not a common inn, although his 
goods are taken from his possession, his action fails.” The serv- 
ant buying for his lord was a private not a common merchant. 
Swinfield in the thirteenth century had his farrier, —an illustration 
of a private not a common farrier.” 


™ Compare 3 Rot. Parl. 553 (6 Hen. IV.): “39 Item, come en le darrein Parlement 
estoit ordeignez, que les ditz marchantz ne soient demurantz en autre lieu sinoun 
ovesque hostes a eux assigners, en graunde arerissement de lour estates: Pleise a 
votre dite Hautesse d’ordigner en ycest present Parlement qu’ils purront prendre lour 
hostes par lour mesmes, & tenir lour hostell en le manere come ils ont fait devant ces 
heures. 

“Soit l’Estaut eut fait tenez & gardez.”’ 

72 Social England, vol. 2, p. 358. Stat. 3 Ed. I. was aimed at the redress of this 
practice. 

7% Y.B. 22 Hen. VI. 21, pl. 38. It is to be observed generally that the word “inn” 
formerly had the well-defined meaning of “house,” “residence,” like its Latin and 
Norman French equivalents “‘hospitium” and “hospicium.” “Common inn,” there- 
fore, was equivalent to “public house.” 

™ Cunningham, History of English Industry and Commerce, Early and Middle 
Ages, p. 245. See also pp. 575, 653. 
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That the word “common,” thus seen to be associated with all 
kinds of employment and to make a natural division within the 
employment, was used in the meaning here given it, is further 
evidenced by the early cases discussed below.” 

It is scarcely open to dispute, therefore, that all trades mentioned 
in the books were on occasion called “common,” that the private 
was distinguished from the public exercise of a trade, and it is 
difficult to see how “common,” in the éarliest uses as applied to 
all trades, can have any significance other than the one at the 
present time limited to a few trades, — that is, profession to serve 
all. As applied to innkeepers and carriers, the sense is uniformly 
the same even back to the earliest cases. Unless “common” was 
used in one sense for carriers and in another for other occupations, 
it follows that “common” means, and meant in this connection, 
“open to public service.” This view does not, as a matter of fact, 
contradict the cases on which the modern distinction between 
carriers and other businesses is rested, for the error that has been 
made has been due rather to a wrongly placed emphasis in the 


% In Bray v. Hayne, supra, in an action on the case for slander, there was a verdict 
for the plaintiff. ‘And yet judgment was given against him that those words bear no 
action: For every falsehood charged upon a man in his private dealings will not bear 
action; But if a man of a publick occupation or trade be charged with deceit in that it 
will bear action. And, therefore if this man had been a common kidder or badger, and 
had been charged with selling by false measure, it would have born action. . . .” 
The only possible meaning in “common” here is “public,” and “public” can signify 
here nothing but serving the public, in the business of. 

The same distinction within trades is made clear in the frequent actions under the 
Statute of Labourers, 5 Eliz., as in Hobbs ». Young, Comb. 179, and Ipswich Taylors’ 
Case, 6 Coke, pt. 11, p. 53, where the private cook, tailor, brewer, etc., is distin- 
guished from him who makes a public use and exercise of any of those trades to all 
who will come. It is true that this statute is different from a rule of law establishing 
definite responsibilities for such trades as are called common, but though it does not 
establish for such trades such a duty as that of serving all indifferently, it does em- 
phasize the difference between a private tradesman and one exercising the same kind of 
trade publicly. 

In Jones ». Powell, supra, in an action on the case for maintaining a brewhouse as 
a nuisance, the words ‘‘common,” in the sense of public, and “private” are contrasted. 
It was objected “that the action does not lie because it is a private brewhouse which 
is erected.” To this it was answered “that the cause of the action is the insalubrity 
and unwholesomeness that arises on account of the building, not the public or private 
‘cause’ of its erection. . . .” ‘And it was agreed by the whole Court that the erect- 
‘ing of a common or a private (common ou private) brewhouse is not a nuisance 
per se.” 
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phrases ‘common carrier,” etc., than to a mistake in the cases 
which are discussed in the footnote.” 


% To begin with the frequently cited case of the veterinary surgeon, Y. B. 19 Hen... 


VI. 49, pl. 5. The court decided that it was necessary to prove one a common horse 
surgeon to charge him for loss of a horse placed under his care. This case has been 
treated without any attention to the word “common,” as showing the public character 
of the curing of man or beast, and the public element is based upon the scarcity of 
practitioners. As to the latter, it is sufficient to point out that no evidence in support of 
the assumption is adduced, and that, on the other hand, in Beverley about this time 
barbers and surgeons were numerous enough to have a guild, which taxed strangers 
of these professions who remained in the town over eight days. The true meaning 
of the case would seem to be that without an express assumpsit charged, you could 
not hold a surgeon for his work unless he were a common surgeon, that is, one in 
that business. This gives point to “common,” not to “surgeon,” allows for the 
existence of non-common surgeons, and avoids any necessity of looking for a difference 
marking surgeons as a class. 

The tailor was, by the remark in Y. B. 22 Ed. IV. 40, pl. 15, bound to serve all, 
that is, he was in the same class as the common innkeeper and the common smith. The 
statement is only to the effect that he was, as they were, a bailee, and the parenthetical 
“he is compelled by law to do it” measures the obligation under which the tailor 
worked as a common tailor. For there is no reason why innkeepers and smiths 
should be common or private and tailors all common. Such a conclusion, on 
the theory of monopoly, could be reached only on the ground that tailors were 
scarcer than doctors or smiths. Brian plainly is speaking of a common tailor, 
just as plainly as in the Anon. case, Keilw. 50, pl. 4, it is a common smith and 
a common inn that are discussed, though “common” is omitted. There is 
never any doubt of the two classes,— private and common,—in these two 
employments. 

The latter case sets off the builder who bargains to build a house from the smith 
and innkeeper, and again that distinction is explained as due to monopoly. The case, 
rightly viewed, illuminates the whole question. Taking a common innkeeper as the 
one who is in the innkeeping business, and the smith under peculiar duties as the 
one who runs a smithy as a business, it is easy to see the difference in the builder in 
the case supposed. The others, when they do exercise their trades privately, are not 
in business, are not serving the public. Likewise, the builder, when he undertook 
privately on the basis, — as the court says, — of an agreement. The important 
element was not that the employer, because of supposed competitive conditions 
existing in that occupation as distinguished from others, had time to bargain, but 
that the builder’s time was hired for a stated period. The contract took him out 
of the position of making a continuing offer of services to any newcomer, whereas 
the surgeon or innkeeper or barber or smith is always ready for the next customer and 
is at least tacitly offering to serve him. See also n. 61, supra. 

So of the victualler. The existence of bakers’ guilds and the importance of the 
assizes of bread and ale show the absence of monopoly, of the existence of which, in- 
deed, no evidence is offered. The important fact is the selling, the dealing as a business 
man, and only when so dealing was the baker common or public and under these 
duties of general service. The regulations such as the assize were not grounded upon 
the monopoly of the manorial baker or of the bakers’ guild, but upon the public or 
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The carrier cases are all cases of common carriage, and the dis- 
tinction within the occupation is everywhere manifest. Nowhere 
is monopoly suggested as the distinguishing characteristic. A 
distinction based on monopoly would require proof that the common 
carrier had some kind of a monopoly which the private carrier did 
not have, or that “common” was synonymous with “monopoly.” 
The plain meaning of the cases is the simplest solution of all the 
difficulties, — the common was the public, the professional, the 
business carrier or other trader. 

We may reasonably conclude, therefore, that, so far as the car- 
rier’s business is concerned, it is no different from any other busi- 
ness. The carrier, like every other business man, purports to serve 
and to deal with the public. Business is impersonal; in ordinary 
course it is merely a question of merchandise or other exchangeable 
value on the one hand and money on the other. A man is engaged 
in business when he solicits the favor of and undertakes to deal 


’ with persons indifferently for profit. This is the common character- 


istic of all business and at once its identification and definition. 
The disappearance of this conception from our law in the case 
of all ordinary businesses and its retention in the case of carriers 
is to be explained partly by economic and social changes and partly 
by judicial misinterpretation of the early cases. That the dis- 
appearance did not take place suddenly is evidenced by the fre- 
quently cited cases of Gisbourn v. Hurst, Lane v. Cotton, and Coggs 
v. Bernard, decided at the beginning of the eighteenth century 
and discussed in the note,” which still assert the ancient doctrine. 


business nature of the employment, and the duty of indiscriminate service was a 
business or common duty, not a duty of the baker as a baker. 

The innkeeper was not from time immemorial regarded as a public servant. The 
common innkeeper was so regarded. See n. 33, supra. Nothing in the early cases 
suggests a basis for the contention that the occupation itself was peculiar or public 
or otherwise differentiated. If common it was peculiar and public, that is if one 
proposed to serve the public he must serve it; if he purported to be in business he 
was in a public employment, whatever that employment was, and was a “common” 
servant. 

The miller may, on occasion, have had a monopoly affecting the public; but no 
case is cited which ascribes the public character to a mill on the ground of monopoly, 
and there are many indications that mills were numerous. In Borough Customs, 
Pp. 37, @ penalty is prescribed against bakers who hired mills. A favorite example of 
damnum absque injuria in the Year Books was where one erects a mill on his own 
land to the prejudice of a mill on his neighbor’s land. 

77 In Gisbourn v. Hurst, 1 Salk. 249 (1710), the court stiil retained the ancient con- 
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But with the inventions of Arkwright, the writings of Adam Smith, 
and the spread of the idea of free trade, a great change took place 
in business conditions toward the close of the eighteenth century.”® 
In ordinary trades there ceased to be any need for a distinction 
between the common and the private exercise of a trade. With 


the repeal of the Statute of Apprentices in 1814 the distinction . 


made in such a statement as “To make a man of a trade, he must 
be apprentice to him who did openly, commonly, and by publick 


ception. This was an action in trover for goods taken by distress in a barn from the 
wagon of one who carried cheese to London, and usually loaded back with goods for all 
persons indifferently. 

. It was agreed per curiam, that goods delivered to any person exercising a 
public trade or employment to be carried, wrought or managed in the way of his 
trade or employment, are for that time under a legal protection, and privileged from 
distress for rent; but this being a private undertaking required a farther considera- 
tion; and it was resolved, that any man undertaking for hire to carry the goods of all 
persons indifferently, as in this case, is as to this privilege, a common carrier; for 
the law has given the privilege in respect of the trader and not in respect of the 

But this case was misinterpreted in the first sentence of the earliest text-book 
(Jeremy) on the law of carriers, which read: “The law has avowedly given the privi- 
lege of its special protection in respect of the trader, and not the carrier,” and was 
the center of much discussion by writers, courts, and lawyers in the past century. The 
meaning of “privilege” in the case referred to is the freedom from distraint. By the 
term “in respect of the trader” the court meant that the privilege existed, not because 
the plaintiff was a carrier, but because he was a common carrier, that is, because he 
was a trader, or in the business of carriage. 

Even the language of Chief Justice Holt in Lane v. Cotton (1701) seems quite plain. 
He says: 

“Tf a man takes upon him a publick employment, he is bound to serve the publick 
as far as the employment extends; and for refusal an action lies, as against a farrier 
refusing to shoe a horse. Keilw. 50. Against an inn-keeper refusing a guest, when 
he has room. Dier. 158, pl. 32. Against a carrier refusing to carry goods when he has 
convenience, his wagon not being full. He had known such action brought, and a re- 
covery upon it, and never disputed. So an action will lie against a sheriff, for refusing 
to execute process. The same reason will hold, that an action should lie against the 
post-master, for refusing to receive a letter, etc.” 1 Ld. Raym. 646, 654 (1701). 

The same is true of his language in Coggs v. Bernard, 2 Ld. om 909, 912 (1714), 


. where he said: 


“The case is shortly this. This defendant undertakes to remove goods from one 
cellar to another, and there lay them down safely, and he managed them so negli- 
gently, that for want of care in him some of the goods were spoiled. . . . There has 
been a motion in arrest of judgment, that the declaration is insufficient, because the 
defendant is neither laid to be a common porter, nor that he is to have any reward 
for his labour. So that the defendant is chargeable 7 his trade, and a private person 
cannot be charged in an action without a reward. . 


78 Cunningham, supra, Laissez Faire, p. 609. 
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profession sell, and not privately by stealth,” 7° would cease to be 
necessary and would be gradually dropped as meaningless. 

In the case of the carrier’s trade, however, there were peculiar in- 
ternal characteristics which brought it constantly before the courts. 
In the early history of carriage before the advent of railroads, the 
special feature that had to be dealt with was bailment, and the 
liability for loss of goods, which was finally developed into a so- 
called insurer’s liability. In the course’of time, with the introduc- 
tion of railroads, other special and peculiar features, such as the 
enjoyment of peculiar privileges, franchises, and rights of way, 
became characteristic of carriage, and the relative importance of 
the carrier’s calling was greatly accentuated. There was nothing 
more natural than that the word “common,” still retained by 
carriers and absent from most other occupations, should be as- 
sumed to be indicative of peculiar duties and of peculiar sub- 
jectability to state control. 

But as we have seen, this view is erroneous, and not supported 
by the cases upon which it purports to rest. Under a true inter- 
pretation of the common law all business is public, and the phrase 
“private business” is a contradiction in terms. Whatever is pri- 
vate is not business, and that which is business is not private. 
Every man engaged in business is engaged in a public profession 
and a public calling. The parties to business are the merchants 
on the one hand and the public on the other. The merchant or 
trader opens his doors into the public street and invites all who 
pass to enter. By public advertisement and circularizing he solicits 
patronage from all who read. He extends an invitation or makes a 
continuing offer to all indifferently. He seeks credit, employs the 
machinery of credit, and by so doing involves the fortunes of the 
community at large. He floats his securities in the public market. 
His good-will, always a principal asset, consists entirely of the 
likelihood that the people in general will avail themselves of the 
inducements which he has offered. Reason and authority alike 
show the soundness of this view.* 

79 Shepherd, Office of Justice of the Peace (1652), vol. 1, ch. 20. 

80 The German Commercial Code recognizes this practically by requiring the regis- 
tration of traders as such. Staub’s Kommentar zum Handelsgesetzbuch, vol. 1, 
§§ 8-16. See also Gadsby, Commercial Registration in Japan, 28 L. Quart. Rev. 


305 (1912); Pallares, Derecho Mercantil (Mexico, 1891), p. 910; Lyon-Caen and 
Renault, Droit Commercial, vol. 1, § 10. 
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The importance of this principle in dealing with present-day prob- 
lems is far reaching, and to the fact that business as such through- 
out the course of its modern development has been suffered to be, as 
it were, without law unless it could be brought into some exceptional 


class, is to be attributed much of the difficulty which now prevails. 


This distinct doctrine of the common law,—the doctrine of common 
employment, — needs to be vitalized and intelligently applied. 
How remote this conception lies from our modern thinking is well 
illustrated by the dissenting opinions in Munn v. Illinois® and 
Budd v. New York,® and by the opinion of the court in State v. 
Edwards.® In the first case Mr. Justice Field, dissenting, said: 


“«. . There is no magic of the language, though used by a consti- 
tutional convention, which can change a private business into a public 
one, or alter the character of the building in which the business is trans- 
acted. A tailor’s or a shoemaker’s shop would still retain its private 
character, even though the assembled wisdom of the State should de- 
clare, by organic act or legislative ordinance, that such a place was a 
public workshop, and that the workmen were public tailors or public 
shoemakers. . . . The defendants were no more public warehousemen, 
as justly observed by counsel, than the merchant who sells his mer- 
chandise to the public is a public merchant, or the blacksmith who shoes 
horses for the public is a public blacksmith; and it was a strange notion 
that by calling them so they would be brought under legislative 
control... .” 


It is indeed true that legislative fiat cannot change the essential 
nature of things, and it is fortunately true that with a live recog- 
nition of the nature of business on the part of the courts and 
business men, a minimum of legislation will be either attempted 
or necessary. Passing by the subject of regulation as not being 
confined or peculiar to the phenomenon now under investigation, 
we may briefly advert to the duties generally conceded to be in- 
cident to common employments as such at common law, for 
these duties, as we now see, are not peculiar to common carriers, 
but are incident to businesses of every kind. 

It is said, and the accepted view is, that in a so-called private 
business ‘‘a person has an absolute right to refuse to have business 


1 o4 U. S. 113, 138 (1876). ® 143 U.S. 517 (1892). 
8 86 Maine 102, 29 Atl. 947 (1893). 
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relations with any person whomsoever, whether the refusal is 
based upon reason or is the result of whim, caprice, prejudice, or 
malice, and there is no law which forces a man to part with his 
title to his property.” * It is scarcely to be presumed that such 
statements have, as a rule, been made advisedly after a full inves- 
tigation of the materials, many of which have in fact only recently 
been made available through the publications of the Selden Society. 
The right to refuse to have business relations is one thing; the 
right to continue in business and have business relations with some 
and not with others in equal circumstances is a wholly different 
thing. 

It is beyond dispute that arbitrary discrimination and refusal 
to deal are wholly repugnant to the profession of common em- 
ployment. As said by Mr. Justice Doe in a case involving com- 
mon carriers: ® 3 


“A common carrier is a public carrier. He engages in a public em- 
ployment, takes upon himself a public duty, and exercises a sort of 
public office. . . . He is under a legal obligation; others have a cor- 
responding legal right. His duty being public, the correlative right is 
public. The public right is a common right, and a common right signi- 
fies a reasonably equal right. . . . A common carrier of freight cannot 
exercise an unreasonable discrimination in carrying for one and refusing 
to carry for another. He may be a common carrier of one kind of prop- 
erty, and not of another; but, as to goods of which he is a common car- 
rier, he cannot discriminate unreasonably against any individual in 
the performance of the public duty which he assumed when he engaged 
in the occupation of carrying for all. -His service would not be public 
if, out of the persons and things in his line of business, he could arbi- 
trarily select whom and what he would carry. Such a power of arbi- 
trary selection would destroy the public character of his employment, 
and the rights which the public acquired when he volunteered in the 
public service of common-carrier transportation. With such power, he © 
would be a carrier, — a special, private carrier, — but not a common, 
public one... .” 


Opposed as the supposed right of discrimination and of refusal 
to deal is to reason, it is no less so to that long line of cases the 
application of which has heretofore been confined to the supposedly 


* Delz v. Winfree, 80 Tex. 400, 402, 165 S. W. 111 (1891). 
% McDuffee v. Portland & Rochester R. R., 52 N. H. 430, 447 (1873). 
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exceptional employments.* A rational and courageous extension 
of this great body of thought and experience to business generally 
should contribute much to the solution of modern trade problems.* 


8 Shepherd, writing in 1652 (Office of Justice of the Peace), summarizes the law of 
trade as follows: “There are many laws that concern trading and traffique, which 
may be thus reduced. 1. None may exercise some trades before they have been 
trained up in them. 2. Tradesmen must sell true, not false and sophisticall commodi- 
ties, especially provision. 3. They must sell at reasonable prices, and for moderate 
gain. 4. Bakers, brewers, and such like tradesmen must keep the assizes. 5. All 


tradesmen must sell by just weights and measures.” Duty to sell at a reasonable. 


price cannot co-exist with a right to refuse to sell at any price. 

The idea of service was inseparable from the idea of business in the early law. The 
term “‘office” is used in the Year Books with reference to the most ordinary occupa- 
tions. “Mystery” in the phrase “art and mystery” is not, as often asserted, equiv- 
alent to maistrie, a mastery of a craft, but is a corruption of a word meaning, 
not “mastery,” but “ministry,” “service.” Beverley Town Documents, Selden 
Society Pub., introd., p. xlvii. 

It is worthy of note that the Statute of Labourers, supra, refers to tradesmen as 
“ministers.” 

The following cases from the Year Books are of particular interest. Y. B. 21 Hen. 
VI. 55, pl. 12: “Paston, J., If I come riding along the highway to a town where a 
smith lives who has sufficient stuff to shoe my horse supposing it has lost a shoe, and 
I request him at a proper time to shoe it and offer him enough for his labor and he 
refuses so that my horse is later lost for want of shoes, because of his default, I say in 
such event I shall have action of trespass on the case.” Y.B. 9 Ed. IV. 32, pl. 4: 
“Needham . . . and Sir in trespass against a man for taking a servant it is a good 
plea for the defendant to allege that he is a common school-master, and the father of 
the said servant brought him to the defendant to be instructed, wherefore . . . Lit- 
tleton. In trespass for taking a servant it is a good plea for the defendant to allege 
that he is a common surgeon and the servant had broken his leg so that he could not 
walk and came to him to be cured etc. wherefore he etc.” 

87 In the Court Baron (Selden Society), p. 31, may be found a precedent taken 
from a thirteenth century book of forms or instructions to the steward of the lord’s 
court, to be used “‘when brewer or breweress refuseth to sell beer to the lord.” It is 
as follows: : 

“Sir steward, the bailiff R(obert) by name, who is here, complaineth of Ellis Atte 
Well, who is there, that wrongfully and to the lord’s despite he refused to sell beer 
to the use of the lord on such day he at such an hour in the year that was, whereas on 
the said day he had in his brewery sold beer new and old to his neighbours and to 
strangers; and wrongfully for this reason, that he, (Robert) prayed him debonairely 
and earnestly for the love of his lord that he would sell him of his beer in return for 
present and ready payment according to the assize which is provided and established; 
but this Ellis neither for prayer nor for admonishment nor yet for present and ready 
payment would confess that he had beer for sale, new or old, in secret or in public, for 
gift or sale to his lord or any of his folk, to the lord’s damage for 40 s. or the shame for 
20 s. by reason of the strangers that were there assembled. If confess etc. 

“Tort and force and the damage of the lord of 40 s. and the shame of 20 s. and every 
penny thereof and all that is in the lord’s despite, defendeth Ellis, who is here, against 
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Effective as this basic principle of the common law can be made 
by the courts in the administration of justice and the prevention of 
business abuses, its recognition should be scarcely less serviceable 
as a helpful guide to business men and an aid to legislators in the 
framing of constructive laws. The problem of holding companies 
and industrial combinations, for example, which in recent yéars 
has been much discussed in the United States, becomes simplified, 
for, with a positive duty of service to all resting on each subsidiary 
or business unit, the opportunity and temptation for oppressive 
conduct are lessened, and the importance of ultimate ownership 
and control is minimized. A commercial code based on the com- 
mon law would differ from the French, German, and Japanese 
codes, which treat business empirically from the standpoint of its 
mechanism or of determinate classes of actors therein, by pre- 
senting a rational system dealing with business itself as a public 
profession. 


Edward A. Adler. 


“Boston, Mass. 


the sworn bailiff R(obert) by name, who is there, and against his suit and all that he 
surmiseth against him; and well he showeth thee that on that day which the bailiff 
surmiseth nor at that hour nor within four days afterwards was any manner of beer, 
new or old, within his power, in barrell or out, to give or to sell even had one given 
him ten shillings. Again, sir, as to what he surmiseth, that on the same day he sold 
beer, new and old, to his neighbours and to strangers, privately and publicly, we 
answer and say right fully that he talketh idly, and we offer thee a besant of gold that 
lawfully it may be inquired of these good folk of the vill and if thou findest by good 
inquest of good folk of the vill that he had beer at that hour or within four days after- 
wards, at any hour of the said days, beer new or old, to give or sell, he obligeth himself 
in all his goods moveable and immoveable to do whatever thou seest fit. 
“Therefore be this inquired.” 
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ASSUMPTION OF RISK UNDER THE FEDERAL 
EMPLOYERS’ LIABILITY ACT 


ON April 22, 1908, executive approval was given to the act 
of Congress known as the Federal Employers’ Liability Act; 
which, stripped of its verbiage irrelevant to this discussion, is as 


follows: 

“That every common carrier by railroad while engaging in commerce 
between any of the several states . . . shall be liable in damages to 
any person suffering injury while he is employed by such carrier in such 
commerce, . . . for such injury .,. . resulting in whole or in part from 
the negligence of any of the officers, agents, or employees of such car- 
rier, or by reason of any defect or insufficiency, due to its negligence, 
in its cars, engines, appliances, machinery, track, roadbed, works, 
boats, wharves, or other equipment. 

“Sec. 3. That in all actions hereafter brought against any such 
common carrier by railroad under or by virtue of any of the provisions 
of this Act to recover damages for personal injuries to an employee, . . . 
the fact that the employee may have been guilty of contributory neg- 
ligence shall not bar a recovery, but the damages shall be diminished by 
the jury in proportion to the amount of negligence attributable to such 
employee: Provided, That no such employee who may be injured. . . 
shall be held to have been guilty of contributory negligence in any case 
where the violation by such common carrier of any statute enacted 
for the safety of employees contributed to the injury . . . of such 
employee. 

“Sec. 4. That in any action brought against any common carrier ender 
or by virtue of any of the provisions of this Act to recover damages for 
injuries to . . . any of its employees, such employee shall not be held to 
have assumed the risks of his employment in any case where the viola- 
tion by such common carrier of any statute enacted for the safety of 
employees contributed to the injury . . . of such employee. 

“Sec. 5. That any contract, rule, regulation, or device whatsoever, 
the purpose or intent of which shall be to enable any common carrier to 
exempt itself from any ia created by this Act, shall to that extent 
be void... .”! 


1 The constitutionality of this statute was sustained in Mondou v. New York, N. H. 


& H.R. R. Co., 223 U. S. 1, 50 (1912), upon the following ground: 
“The natural tendency of the changes described is to impel the carriers to avoid 
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In Seaboard Air Line Ry. v. Horton® the court held that “by 
the phrase ‘any statute enacted for the safety of employees,’ 
Congress evidently intended federal statutes such as the Safety 
Appliance Acts and the Hours of Service Act”; and then proceeded 
to place upon the fourth section the following interpretation: 


“Tt seems to us that sec. 4, in eliminating the defense of assumption 
of risk in the cases indicated, quite plainly evidences the legislative in- 
tent that in all other cases such assumption shall have its former effect 
as a complete bar to the action. And, taking sections 3 and 4 together, 
there is no doubt that Congress recognized the distinction between con- 
tributory negligence and assumption of risk; for, while it is declared that 
neither of these shall avail the carrier in cases where the. violation of a 
statute has contribyted to the injury or death of the employee, there is, 
with respect to cases not in this category, a limitation upon the effect 
that is to be given to contributory negligence, while no corresponding 
limitation is imposed upon the defense of assumption of risk — perhaps 
none was deemed feasible.” 


The doctrine of assumption of risk, which the court thus engrafts 
upon the statute, is a common-law doctrine by which the employee, 


or prevent the negligent acts and omissions which are made the bases of the rights of 

recovery which the statute creates and defines; and as whatever makes for that end 
tends to promote the safety of the employees and to advance the commerce in which 
they are engaged, we entertain no doubt that in making those changes Congress acted 
within the limits of the discretion confided to it by the Constitution.” 

In that case the court also said: 

“We are not unmindful that that end was being measurably attained aun the 
remedial legislation of the several states, but that legislation has been far from uni- 
form, and it undoubtedly rested with Congress to determine whether a national law, 
operating uniformly in all the states, upon all carriers by railroad engaged in interstate 
commerce, would better subserve the needs of that commerce.” 

In Michigan C. R. Co. v. Vreeland, 227 U. S. 59, 66 (1913), it is said: 

““We may not piece out this act of Congress by resorting to the local statutes of 
the state of procedure or that of the injury. The act is one which relates to the lia- 
bility of railroad companies engaged in interstate commerce to their employees while 
engaged in such commerce. The power of Congress to deal with the subject comes 
from its power to regulate commerce between the states. Prior to this act Congress 
had not deemed it expedient to legislate upon the subject, though its power was 
ample. ‘The subject,’ as observed by this court in Second Employers’ Liability Cases, 
‘is one which falls within the police power of the state in the absence of legislation by 
Congress.’ . . . By this act Congress has undertaken to cover the subject of the lia- 
bility of railroad companies to their employees injured while engaged in interstate 
commerce. This exertion of power which is granted in express terms must supersede 
all legislation over the same subject by the states.” 

® 34 Sup. Ct. 635, 639 (1914). 
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guilty of no fault, was denied recovery, notwithstanding his injury 
resulted from a danger created by the employer’s negligence, if, 
after becoming chargeable with knowledge of the danger, he con- 
tinued in the service without complaint. It is a doctrine against 
the injustice of which, in its application to modern railroad serv- 
ice, the legislation of the states has been chiefly directed. 

If it be true that no question of law is to be regarded as finally 
decided until it has been rightly decided, the question whether this 
common-law doctrine is to be construed into the act should still 
be an open one, — certainly until it has received more thorough 
consideration than was given it in the case of Seaboard Air Line 
Ry. v. Horton; or in any other case in which a similar conclusion 
has been reached. The question is vital. Its decision necessitates 
a judicial determination of the character and purpose of the act, 
— whether the legislation was in furtherance of the policy evinced 
in the legislation of the states, or is in fact a reactionary measure 
designed to displace state legislation to the extent that the aboli- 
tion of assumption of risk by the states had inured to the benefit 
of employees of interstate carriers. 

If the present trend of judicial decision shall be adhered to, it 
is obvious that the act is worse than nugatory so far as concerns 
any beneficial result to interstate employees, in comparison with 
the rights secured to them under state legislation which the act 
supplants; and that the act, viewed as a regulation of interstate 
commerce, with this destructive principle of the common law 
engrafted upon it, so far from having a tendency “to promote the 
safety of the employees and to advance the commerce in which 
they are engaged,” in fact relegates the subject to the crude and 
artificial rules of the common law, except as to that comparatively 
small class of “ defects and insufficiencies ” which result from the 
violation of statutes enacted for the safety of employees. 

The Hours of Service Act does not deal with instrumentalities. 
The Safety Appliance Acts cover only a part of the appliances 
used in connection with “cars and engines.” The common-law 
immunity to the carrier from the consequences of its own negli- 
gence would, therefore, be reinstated as to everything of a physical 
nature embraced in the comprehensive terms “machinery, track, 


3 Supra. 
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roadbed, works, boats, wharves, or other equipment,” and even 
as to “cars, engines, and appliances,” except to the limited extent 
to which appliances to be used in connection with cars and engines 
have been prescribed by statute. 

Judicial construction that thus makes the system of federal 
liability a legal hybrid, — partly statutory and partly common- 
law, — rests apparently upon the theory that the act does not 
“cover the subject,” and that what is regarded as an omission in 
the act is to be “pieced out” by recourse to the common law. 
In other words, the conclusion reached in Seaboard Air Line Ry. 
v. Horton,‘ is a departure from the principle stated in Michigan 
C. R. Co. v. Vreeland.® 

Since, also, Seaboard Air Line Ry. v. Horton originated in the state 
of North Carolina, where assumption of risk has been abolished by 
statute, it is difficult to perceive from what source the court de-. 
rived the common-law principle which it applied. Without con- ~ 
sidering the legal basis or source of authority of the common law 
as a rule of decision in the United States, the court assumed the 
existence of a common-law doctrine of assumption of risk, which 
state legislation is powerless to repeal, and which is available to 
“piece-out” what was conceived to be an omission in the fourth 
section to deal fully with common-law assumption of risk. 

The court apparently assumed that the act of Congress occupies 
with respect to the common law the same relation as an act of 
Parliament, and that the Liability Act, although enacted in the 


exercise of the exclusive power of legislation vested in Congress by 


the commerce clause of the Constitution, and as a distinct act of 
federal sovereignty, is to be regarded merely as an act amendatory 
of the common law. And what common law? Not the common 
law of the state, for the state had abolished the principle which 
the court applied. 

Proceeding upon the assumption of such a common-law princi- 
ple, which is beyond the power of the state to repeal, the court 
gave no apparent consideration to the fact that the unconditional 
liability created by the first section excludes that form of assump- 
tion of risk which at common law operates as a bar to recovery 
when the injury results “in whole or in part from the negligence of 


Supra. Supra. 
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any of the officers, agents, or employees of such carrier, or by 
reason of any defect or insufficiency, due to its negligence, in its 
cars, engines, appliances, machinery, track, roadbed, works, boats, 
wharves, or other equipment.” 

Before proceeding to a technical construction of the act, or at- 
tempting to show that the fourth section, instead of giving rise to 
a defense in favor of the carrier, in fact extends the liability created 
by the first section, let us consider the anomalous character of the 
act with this doctrine of the common law construed into it. 

The decision in the Horton Case imputes to Congress the in- 
explicable purpose of imposing the highest degree of liability for 
failure to comply with statutes enacted for the safety of em- 
ployees, and, at the same time, of affording immunity to the 
highest degree of negligence of which the carrier can be guilty with 
- respect to all other instrumentalities not covered by such statutes. 

Can any intelligible reason be given why Congress should 
have intended thus to discriminate between such appliances as 
driving-wheel brakes, automatic couplers, grab-irons, draw-bars, 
running-boards, steps, and locomotive ash-pans, on the one hand, 
and bridges, trestles, roadbeds, tracks, ties, machinery, works, 
boats, wharves, and all other kinds of appliances and equipment, 
on the other? Can any reason be conceived why Congress, for the 
purpose of promoting the safety of employees or advancing in- 
terstate commerce, should have imposed absolute liability for the 
failure to equip cars and engines with the statutory appliances, 
not to be affected by the employee’s knowledge of the omission 
nor to be mitigated by his contributory negligence, and yet, with 
respect to all other instrumentalities, have given to the carrier the 
benefit of the common-law defense of assumption of risk with the 
encouragement to negligence which that defense affords? 

The explanation of the provision of the third section, forbidding 
the defense of contributory negligence even in mitigation of dam- 
ages, and of the fourth section, forbidding the defense that the 
risk was one of the assumed “risks of his employment,” when 
the injury to the employee results from the violation of a statute, 
is that Congress intended to compel compliance with its statutes 
by forbidding any defense in case of their violation. But, since 
it is impracticable to regulate by statute the whole matter of the 
construction, equipment, and maintenance of an interstate rail- 
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way, to the extent that the character and condition of the equip- 
ment is not, and in the nature of things cannot be, prescribed by 
statute, the existence of any “defect or insufficiency” due to the 
carrier’s negligence, from which injury to its employee results in 
whole or in part, is made the conclusive test of liability. 

When such a defect or insufficiency and its causal relation to the 
injury are shown, the liability is absolute and subject only to 
mitigation to the extent, to be determined by the jury, that the 
injury is attributable to the employee’s contributory negligence.® 

In the Horton Case the court draws the following distinction 
between “contributory negligence,” which the act provides shall 
not bar a recovery, and Sh euaeacte of risk,” which the court 
declares shall bar recovery: ? 


“Contributory negligence involves the notion of some fault or breach 
of duty on the part of the employee; and since it is ordinarily his duty . 
to take some precaution for his own safety when engaged in a hazardous 
occupation, contributory negligence is sometimes defined as a failure 
to use such care for his safety as ordinarily prudent employees in similar 
circumstances would use. On the other hand, the assumption of risk, 
even though the risk be obvious, may be free from any suggestion of fault 
or negligence on the part of the employee.” 


Can any reason be given why Congress should have intended to 
forbid recovery to an employee guilty of no fault, and yet allow 
recovery to an employee guilty of contributory negligence, which 
necessarily implies that he was chargeable with the same knowledge 
of the danger which resulted in the injury? Or can any reason be 
given why Congress should have intended to forbid recovery to 
an employee for merely remaining in the service with knowledge 


- and without complaint, and yet allow recovery to an employee 


who, with the same knowledge, expressly and for valuable consider- 
ation contracted to exempt the carrier from liability? 

Besides the policy of the act and the ground of its constitution- 
ality declared in Mondou v. New York, N. H. & H. R. R. Co.,8 


® Baltimore & O. R. Co. v. Darr, 204 Fed. 751 (1913); Grand Trunk W. Ry. Co. 
v. Lindsay, 201 Fed. 836 (1912); Wright ». Yazoo & M. V. R. Co., 197 Fed. 94 (1912); 
Illinois Cent. R. Co. v. Nelson, 203 Fed. 956 (1913); St. Louis, I. M. & S. Ry. Co. 2. 
Conley, 187 Fed. 949 (1911); Philadelphia, B. & W. R. R. Co. v. Tucker, 35 App. D.C. 
123, 220 U. S. 608 (1910); and by the trial court in Pedersen v. Delaware, L. & W. 
R. R. Co., 229 U. S. 146 (1913). 

7 Suave, Pp. 639. 8 Supra. 
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already quoted, we have the following statement of the court in 
Pedersen v. Delaware, L. & W. R. R. Co.:° 


“|. . Indeed, the statute now before us proceeds upon the theory 
that the carrier is charged with the duty of exercising appropriate care 
to prevent or correct ‘any defect or insufficiency . . . in its cars, en- 
gines, appliances, machinery, track, roadbed, works, boats, wharves, or 
other equipment.’” 


Is it conceivable that the policy of the act, as thus twice declared 
by the court, could be more effectually defeated than by introducing 
into it the common-law defense of assumption of risk as to all 
dangers arising from defects and insufficiencies, except from vio- 
lations of statutes? This defense encourages negligence. As 
observed by Judge Jaggard in Rase v. Minneapolis, St. P. & S. S. 
M. R. 


“The reasoning by which it is sought to be justified, carried to its 
logical conclusion, tends to result in this paradox: The more grossly 
the master is negligent, the more certain is the assumption of risk by the 
servant, and the master’s exoneration. If the master be more careful, 
then the more doubtful is the servant’s assumption of risk, and the more 
probable is the master’s liability. The employer who is successfully 
careful and he who is extremely careless are equally protected. The 
exercise of care is discouraged, and a premium is put on negligence.” 


The doctrine of assumption of risk which thus gives immunity 
to the employer’s negligence and compels the servant, as a last 
resort, to quit the service and stop the business in order to escape 
irremediable injury, is at variance with the ground upon which the 
constitutionality of the act was sustained. Such a doctrine had 
its origin in the relation of master and servant under conditions - 
which affected the interests only of the employer and employee. 
It is an incubus upon the interstate commerce of the country with 
the important public interests which that commerce subserves. 
Under its baleful influence upon commerce, in time of peace train- 
men, on becoming chargeable with knowledge of the carrier’s 
negligence, must cease the transportation of passengers, mails, 
and freight, and in time of war, the transportation of troops as 
well. 


® 229 U. S. 146, 151. 
10 107 Minn. 260, 265, 120 N. W. 360, 363 (1909). 
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The doctrine of assumption of risk originated in the case of 
Priesiley v. Fowler." There is no more similarity between the 
reasons and policy upon which that decision is based, and the 
reasons and policy which called for the legislation embodied in 
the Federal Employers’ Liability Act, than there is between a 
“‘butcher’s van” and the physical — of an American trans- 
continental railway. 

It is inconceivable that Sinioiias should have intended to fetter 
the interstate commerce of the present day with the crude doc- 
trines laid down by Lord Abinger in Priestley v. Fowler, which in- 
volved the question of liability of a butcher for injury to his servant 
resulting from an overloaded “butcher’s van,”’ — doctrines against 
which many of the courts have protested and the injustice of which, 
in their application to modern industrial conditions, has brought 
forth the various acts of remedial legislation in all the countries . 
in which the common law of England has prevailed. 

The interstate carriers of the United States are public service 
corporations. The commerce in which they are engaged and the 
instrumentalities by which that commerce is carried on were not 
conceived of at the time of Priestley v. Fowler. On that commerce 


_ depend the wealth, the happiness, and the civilization of the 


country. Employees of interstate carriers are indispensable in- 
strumentalities or agencies in that commerce. The commerce 
must go on; employees cannot stop. 

To free commerce from the fetters of the common law, — “to 
impel the carrier to avoid or prevent the negligent acts and omis- 
sions which are made the bases of the rights of recovery which the 
statute creates and defines,” and thereby “to promote the safety 
of the employees and to advance the commerce in which they 
are engaged,’’ !® — was the enlightened purpose of the act and the 
constitutional justification for this exertion of congressional power.” 


1 3 Mees. & W. 1 (1837). 

12 Mondou »v. New York, N. H. & H. R. R. Co., supra, p. 51. 

8 Senator Dolliver, discussing upon the floor of the Senate the Act of April 22, 
1908, said: 

“The public policy which we now declare is based upon the failure of the common 
law to meet the modern industrial conditions.” 

Senator Borah, advocating the amendment of April 5, rg10, declared that, 

“Tt was the intention of Congress in the enactment of this law originally, and it 
may be presumed to be the intention of the present Congress, to shift the burden of 
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Before the enactment of this statute there was no federal law of 
negligence. The federal courts in the exercise of their jurisdiction 
in cases involving liability of railway companies to their employees, 
whether engaged or not in interstate commerce, applied the law 
of negligence as a part of the law of the state where the injury was 
‘occasioned. This statute, for the first time, creates a substantive 
federal right in favor of the employee, distinct from the right 
theretofore given him by the law of the state." 

The system of federal liability created by the act is exclusive of 


the law of the states upon the subject, which means that it is ex- — 


clusive of the grounds of liability available to the employee under 
the state law, whether common-law or statutory, and of the grounds 
of defense, whether common-law or statutory, afforded by the law 
of the state to the interstate carrier. Just as the employee must 
look to the act for his cause of action, so the carrier must look to the 
act for its defenses. Unlike the liability under the law of the 
state, which originated in the common law and was subject to all 
the defenses available at common law, the system of federal 
liability is purely of statutory creation. The terms in which lia- 
bility is imposed are exclusive of defenses which would defeat that 
liability. 

There is no common law of the United States, except that in the 
construction of the Constitution and acts of Congress recourse 
may be had to the common law for the purpose of interpreting 
the technical terms employed, which otherwise would be unin- 
telligible.° The common law is essentially the law of the states. 
It exists as a part of the law of the states by virtue of its adoption 
by the states, and to the extent only that it is not in conflict with 
state institutions and is not repealed by state legislation. Although, 


loss resulting from these casualties from ‘those less able to bear it’ and place it upon 
those who can, as the Supreme Court said in the Taylor case, 211 U. S. 281, ‘measur- 
ably control their causes.’ . . . The passage of the original act and the perfection 
thereof by the amendment herein proposed stand forth as a declaration of public 
policy to radically change, so far as congressional power can extend, those rules of the 
common law which the President in a recent speech at Chicago characterized as ‘un- 
just.’” See also Doherty on Employers’ Liability Act, p. 61. 

4 Thornton on Federal Employers’ Liability Act, § 1, pp. 4-5, note. 

48 Wheaton »v. Peters, 8 Peters (U. S.) 591 (1834); Pennsylvania v. Wheeling & B. 
B. Co., 13 How. (U. S.) 518 (1851); Smith v. Alabama, 124 U. S. 465 (1888); Moore 
v. United States, 91 U. S. 270 (1875); Gatton v. Chicago, R. I. & P. R. Co., 28 L. R. A. 

(1895). 
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when the question is one of general and not merely of local juris- 
prudence, the federal courts will apply their own construction of 
the common law, irrespective of the decisions of the state courts, 
they nevertheless do so in administering the common law as the 
law of the states.” 

In states which have repealed the common-law defense of as- 
sumption of risk,!’ the defense cannot be set up as a bar to recovery 
in any case whether arising under the act of Congress or out of 
purely intrastate service. In cases arising under the act of Con- 
gress in states where this defense has not been abolished, the 
defense is not available, for the reason that the act cannot be 
“pieced out” by the law of the state. In other words, if the act 
of Congress cannot, as is universally conceded, be “pieced out” 
by legislation of the states repealing the common-law defense, 
how can it be “pieced out” by state legislation originally adopting 
the common law, or by this principle of the common law after it 
has been repealed by the states? In Western Union Tel. Co. v. 
Commercial M. Co.,'® Mr. Justice McKenna said: 


“We have seen that one division of the supreme court of the state 
was of the view that if the prohibition rested on the common law its 
validity could not be questioned. We cannot concede such effect to 
the common law and deny it to a statute. Both are rules of conduct pro- 
ceeding from the supreme power of the state. That one is unwritten 
and the other written can make no difference in their validity or 
effect. The common law did not become a part of the laws of the states 
of its own vigor. It has been adopted by constitutional provision, by 
statute or decision, and, we may say in passing, is not the same in all 
particulars in all the states. But however adopted, it expresses the pol- 
icy of the state for the time being only, and is subject to change by the 
power that adopted it. How, then, can it have an efficacy that the 
statute changing it does not possess?” 


From the nature of legislation by Congress, in the exercise of 
its power to regulate commerce, such legislation is exclusive of the 
law of the states. The defenses permissible under the act must 
be found in the express or implied provisions of the act. The ques- 
tion, therefore, is not whether the common-law defense of assump- 


16 Smith v. Alabama, supra.. 
17 Hough v. Railway Co., 100 U. S. 213 (1879). 
18 218 U. S. 406, 416 (1910). 
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tion of risk, as such, is available to the carrier; but whether it 
appears from the terms of the act that Congress intended to create, 
in favor of the carrier, a defense similar to that of common-law 
assumption of risk. 

The object of the statute was to create in favor of the employee 
of a common carrier coming within its purview absolute liability 
for injury resulting ‘“‘in whole or in part” from its negligence with 
respect to its physical instrumentalities, represented by its “cars, 
engines, appliances, machinery, track, roadbed, works, boats, 
wharves, or other equipment,” or from the negligence of its human 
agencies, represented by its “officers, agents, or employees”; and 
to make it negligence per se for such carrier to violate “any statute 
enacted for the safety of employees.” As a corporation can act 
only through its officers, agents, or employees, such “defects or 
insufficiencies” as may occur in its physical appliances will neces- 
sarily be attributable to its human agencies. The two grounds of 
liability will therefore overlap each other. | 

The purpose of Congress to create unconditional liability when 
the injury results “in whole or im part” from such negligence is 
manifest from the provisions of the third and fifth sections, “that 
the fact that the employee may have been guilty of contributory 
negligence shall not bar a recovery,” and “that any contract, rule, 
regulation, or device whatsoever, the purpose or intent of which 
shall be to enable any common carrier to exempt itself from any 
liability created by this act, shall, to that extent, be void.” 

The provisions of the third section, “that no such employee 
who may be injured . . . shall be held to have been guilty of 
contributory negligence in any case where the violation by such 
common carrier of any statute enacted for the safety of employees, 
contributed to the injury,” and of the fourth section, “that in 
any action brought against any common carrier under or by vir- 
tue of any of the provisions of this act, to recover damages for in- 
juries to . . . any of its employees, such employee shall not be 
held to have assumed the risks of his employment in any case where 
the violation by such common carrier of any statute enacted for 
the safety of employees contributed to the injury,” indicate the 
determination of Congress to enforce the requirements of “stat- 
utes enacted for the safety of employees,” by exempting the 
employee in the one case from the imputation of contributory 
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negligence, and in the other from the defense that dangers resulting 
from such violation were among the “risks of his employment.” 

The theory that the effect of the fourth section is to adopt the 
common-law doctrine that the employee by continuing in the serv- 
ice assumed the abnormal risks resulting from a “defect or in- 
sufficiency,” due to the negligence of the carrier, unless its conduct 
involved also a violation of a statute enacted for the safety of 
employees, proceeds upon a misconstruction of the words “risks 
of his employment,” and an inadvertent leaving out of consider- 
ation of the relation between the common law of England and 
legislation by Congress in the United States. 

The words of the fourth section, “risks of his employment,” 
mean the ordinary risks inherent in the business, —the unavoidable 
risks which are intrinsic, notwithstanding the performance by the 
carrier of its personal duties. They do not include the “secondary 
and ulterior” risks arising from abnormal dangers due to the em- 
ployer’s negligence. 

The object of this section was not to adopt by implication the 
common-law defense of assumption of the risk of such abnormal 
dangers; its object was in express terms to exclude the defense which, 
before the passage of the act, was available to the carrier in de- 
termining what are the “risks of his employment” assumed by 
the employee. 

Before the enactment of this statute, the carrier might exempt 
itself from liability under the common-law doctrine of the “choice 
of methods.” The common-law duty of the master was only to 
exercise ordinary care to provide the servant with reasonably 
safe appliances. He was not required to use any particular ap- 
pliance. Independently of the Safety Appliance Acts, the selection 
by the master of his appliances was a choice in which the courts 
would not undertake to control his discretion; it was not incum- 
bent upon him to choose this or that specific appliance, but only 
to exercise ordinary care to provide reasonably safe appliances.!® 


19 In Norfolk & W. Ry. Co. v. Cromer, ror Va. 667, 671, 44 S. E. 898, 899 (1903), 
the court thus states the common-law doctrine of the employer’s choice of methods: 
“Courts and juries cannot dictate to railway companies a choice between methods, 
all of which are reasonably adequate for the purpose to be subserved”’; and this doc- 
trine has been applied to relieve the employer of civil liability even when the injury 
resulted from a violation of a safety statute. 

In Nottage v. Sawmill Phoenix, 133 Fed. 979, 981 (1904), where the safety appli- 
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_ When it is considered that the first section imposes liability only 
for negligence, the purpose of the fourth section to extend that 
liability becomes apparent. The word “negligence” is a common- 
law term. It is therefore to be construed according to its common- 
law meaning. The act does not make the carrier an insurer of its 
employee’s safety. By the first section it makes the carrier un- 
conditionally liable for the negligence of its officers, agents, or em- 
ployees and for its negligence with respect to its appliances. But 
at common law the authorities are in conflict as to whether the 
violation of a “statute enacted for the safety of employees” is 
negligence.” If it was not negligence, that is, if it involved no 
breach of duty to the employee, the risk of injury therefrom was 


a “risk of his employment.” ‘To remove doubt on this point and 


to make the violation of such a statute negligence per se under the 
system of federal liability, the fourth section provides that the 
employee “shall not be held to have assumed the risks of his em- 
ployment in any case where the violation by such common carrier 
of any statute enacted for the safety of employees contributed to 
the injury.” 

Let us consider more closely the significance of the words “risks 
of his employment.” It is to be observed that the statute nowhere 
uses the phrase “assumption of risk.” The words of the statute 


ance act of Washington imposed a penalty for its non-observance, but contained no 
languagé similar to that of the fourth section of the act of Congress, the court said: 

“This is a penal statute, enacted by the Legislature in the exercise of the police 
power of the state, and it contains no provision purporting to affect in any way the 
rules of law applicable to civil actions. It gives no hint of an intention to confer upon 
injured employees any new right enforceable in an action to recover damages, nor 
does it express a legislative intent to change the common law by abolishing defenses 
recognized by the common law.” 

In Glenmont L. Co. v. Roy, 126 Fed. 524, 528 (1903) (contra, Narramore ». Cleveland, 
C. C. & St. L. Ry. Co., 96 Fed. 298 (1899)), which involved a similar statute, in the 
opinion delivered by Judge Sanborn and concurred in by Judge (now Mr. Justice) 
Van Devanter, it is said: 

“The master is not required to supply the best, newest, or safest appliances to se- 
cure the safety of his servants; nor is he bound to insure the safety of the place or of 
the appliances he furnishes. His duty in this respect is discharged when he has exer- 
cised ordinary care to furnish a place and appliances reasonably safe and suitable for 
the use of his employees. . . . The factory act of Minnesota, which requires employers 
to guard or fence dangerous machinery so far as possible, does not abolish the defense 


of assumption of risk. It does not deprive parties of their right to contract regarding ; 


~ risks of their avocations.” 
20 5 Labatt on Master and Servant, 2 ed., § 1909. ° 
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are “the risks of his employment,” which include only the normal 
risks incident to the service, not enhanced by the employer’s negli- 
gence. While the phrase “assumption of risk” in its modern ac- 
ceptation includes the ordinary risks as well as those due to the 
employer’s negligence, the words “risks of his employment”’ refer 
only to the ordinary risks, the existence of which implies no 
negligence on the part of the master.” 

If full force be given to the maxim “‘expressio unius exclusio est 
alterius,” as applied to the words of the fourth section, “such 
employee shall not be held to have assumed the risks of his employ- 
ment in any case where the violation by such common carrier of 
any statute enacted for the safety of employees contributed to the 
injury or death of such employee,” what would be the effect of the 
maxim? It would be that those “risks of his employment” which 
do not result from the violation of a statute enacted for his safety 
would remain as the “risks of his employment,” which under the 
act are still assumed, and the existence of which would not imply 
negligence on the part of the employer. The words “risks of his 


21 The proposition that the servant contractually assumes the risks of his employ- 
ment, says Mr. Labatt, ‘“‘of course amounts merely to an assertion . . . of the gen- 
eral principle that proof of negligence on the master’s part is a prerequisite to the 
establishment of the servant’s right to maintain an action.” 5 Labatt on Master 
and Servant, 2 ed., § 1547. 

‘“‘A proposition which has so frequently been enunciated by the courts as to have 
become axiomatic is that, primé facie, a servant does not assume any risk which may be 
obviated by the exercise of reasonable care on the master’s part. In other words, the 
abnormal, unusual, or extraordinary risks which the servant does not assume as being 
incident to the work undertaken by him are those which would not have existed if 
the master had fulfilled his contractual duties.” 3 Labatt on Master and Servant, 
2 ed., § 894. 

The English rule is thus stated by Blackburn, J., in Morgan v. Vale of Neath Ry. 
Co., 5 Best & S. 570, 579 (1864), affirmed in L. R. 1 Q. B. 149 (1865): 

“Tf the master has, by his own personal negligence or malfeasance, enhanced the 
risk to which the servant is exposed, beyond those natural risks of the employment 
which must be presumed to have been in contemplation when the employment was 
accepted, as, for instance, by knowingly employing incompetent servants, or supply- 
ing defective machinery, or the like, no defense founded on this principle can apply; 
for the servant does not, as an implied part of his contract, take upon himself any 
other risks than those naturally incident to the employment.” 

In Texas & Pac. Ry. Co. v. Harvey, 228 U. S. 319, 321 (1913), it is said: 

“At the common law the servant assumes the ordinary risks of his employment, 
but he is not obliged to pass upon the methods chosen by his employer in discharge of 
the latter’s duty to provide suitable appliances and a safe place to work, and he does 
not assume the risk of his employer’s negligence in performing such duty.” 
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employment” have a definite meaning distinct from the enhanced 
risks “due to the employer’s negligence.” An application of the 
maxim to one risk of the first class would certainly not justify the 
implication of risks of the second class. ? 

Courts which hold that the common-law defense of “‘assump- 
tion of risk” is available under the act to bar recovery when the 
injury is attributable to the employer’s negligence have fallen into 
the error, partly at least, by failing to distinguish between the 
significance of this phrase and the more restrictive words of the 
statute, ‘‘risks of his employment.” 

The phrase “assumption of risk” in its original significance em- - 
braced only such risks as were inherent, or at least involved*no 
breach of common-law duty. In this sense the risks included are 
synonymous with those embraced in the phrase “risks of his 

- employment.” By subsequent application the phrase “assump- 
tion of risk” was extended to embrace the enhanced risks due to the 
employer’s negligence, and thus was made to include two legal 
conceptions essentially different. 

In its original sense, assumption of risk was a bar to recovery 
because, there being no breach of common-law duty, there could 
be no cause of action; while in its secondary sense the negligence 
of the employer gave rise to a cause of action which might be 
defeated by proof of the employee’s continuance in the service with 
knowledge of the enhanced danger. The essentially different 
characters of the two defenses covered by the common-law 
phrase “assumption of risk” are clearly shown in the note to 
Scheurer v. Banner R. Co.:” 


“Assumption of risk, as applied to the ordinary risks of the service, 
is merely a rhetorical phrase used to connote the idea that the master is 
not an insurer against injuries resulting from dangers which cannot be 

s, removed by the exercise of due care upon his part. In the second sense, 
assumption of risk has a vastly different significance; it implies negli- 
gence on the part of the master and a primé facie liability, but it also 
implies a waiver of the effects of that negligence if it injures the 
servant.” 


‘Assumption of risk,” in its original sense, in which the risks 
assumed are equivalent to the “risks of his employment,” except 


2 28 L. R. A. 1207, 1221 (1910). 
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as modified by the act, is an available defense; but “assumption 
of risk” in its secondary sense, as an “implied agreement” or a 
voluntary exposure to danger implied in the maxim “‘volenti non 
fit injuria,” upon which the employer may rely to exonerate 
itself from liability for an injury resulting from a “defect or in- 
sufficiency”’ due to its own negligence, or as a form of contributory 
negligence with respect to such defect or insufficiency, is not an 
available defense under the act. 7 

Assumption of risk, as a defense in its original sense, is restricted 
by the fourth section, which strikes from the category of “risks 
of employment” the violation by the carrier of “any statute en- 
acted for the safety of employees.’’ Assumption of risk, as a de- 
fense in its secondary sense, is excluded by the first section when 
the injury results “in whole or in part” from the negligence of the 
carrier or any of its officers, agents, or employees. 

The differences between the common-law and federal systems of 
liability may be more clearly presented by a comparative state- 
ment of the common-law doctrines and the statutory provisions 
creating the federal liability. : 

At common law the initial defense open to the employer was that 
the injury was not due to any negligence for which it was responsi- 
ble, that is, that the injury did not result from the breach of any 
_ duty which it owed to the employee, but resulted from an inherent 
danger of the business, or wholly from some fault of the employee. 

If the injury resulted from a danger inherent in the business, 
such danger was, by the implied terms of the contract of service, 
assumed by the employee as a “‘risk of his employment,” and among 
the risks so assumed was the danger of injury from the negligence 
of his fellow-servant and, according to numerous decisions, the 
violation by the master of “statutes enacted for the safety of 
employees.” ; 

The act admits in favor of the carrier these two defenses in bar 
of the action: (1) that the injury was due wholly to some fault of 
the employee, and (2) that the injury was due to a “risk of his 
employment,” except to the extent that the latter defense is 
modified by the first and fourth sections of the act. The modi- 
fications are: (1) that the defense of fellow-service is displaced by 
the first section, and (2) that the violation “of any statute enacted 
for the safety of employees,” which did not at common law neces- | 
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sarily give rise to civil liability, is made negligence per se by the 
fourth section. 

These are the only defenses in bar of the action, and they are 
open to the carrier not because they are common-law defenses and, 
as such, may be set up, but because they are defenses which are 
necessarily to be implied from the terms of the act. The act ex- 
cludes all defenses in bar of recovery when the injury results ‘in 
whole or in part” from the negligence of the carrier or its officers, 
agents, or employees. 

At common law, although the injury resulted from a “defect 
or insufficiency” in physical appliances admittedly “due to the 
negligence’ of the employer, there could be no recovery if the em- 
ployee continued in the service without complaint after becoming 
chargeable with knowledge of the danger arising from such defect 
or insufficiency. 

This form of “assumption of risk” is not available under the 
act. The terms in which liability is imposed exclude this defense. 
The liability is unconditional. Congress did not employ the 
language “‘shall be liable in damages, subject to the common-law 
defense of assumption of risk,” and without language, expressly or 
by implication, adopting this defense it cannot be invoked as a 
bar to recovery. 


At common law there could be no recovery for an injury result- . 


ing from the negligence of a fellow-servant, the risk of injury from 
that cause being one which the employee was, by the implied terms 
of his contract, held to have assumed as a “‘risk of his employment.” 

Likewise the terms in which liability is imposed exclude this 
defense. The liability is unconditional. Congress did not employ 
the language “shall be liable in damages, subject to the common-law 
defense of fellow-service.” It is therefore generally conceded that 
the defense of fellow-service is not available under the act. It 


should be observed, however, that the reason for the exclusion of. 


this defense is, not that Congress was repealing the common law, 
but that, in the exercise of its independent power, it saw fit to 
make the principle “‘respondeat superior” a part of the system of 
federal liability as to all classes of “officers, agents, and employees.” 

At common law, although the injury resulted in part from a “de- 
fect or insufficiency”’ due to the employer’s negligence, there could 
be no recovery unless such defect or insufficiency was the proximate 
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cause of the injury, without the intervention of any other efficient 
cause for which the employer was not responsible. 

The terms in which liability is imposed exclude this defense, the 
first section creating unconditional liability when the injury results 
‘in whole or in part” from the negligence of the carrier or any of 
its officers, agents, or employees. To entitle the employee to re- 
cover it is not necessary that such negligence should be the sole or 
even the proximate cause; it is sufficient if it is in the line of 
causation.” 

At common law, although the injury resulted from a “defect or 
insufficiency” due to the negligence of the employer, or from the 
negligence of any of its officers, agents, or employees, occupying 
the relation of vice-principal, there could be no recovery if the 
employee by his own negligence proximately contributed to the 
injury. 

Under the third section “the fact that the employee may have 
been guilty of contributory negligence shall not bar a recovery, 
but the damages shall be diminished by the jury in propé?tion to 
the amount of negligence attributable to such employee.” 

At common law also, when the employer’s liability might not 
be otherwise evaded, recovery might still be defeated by proot 
of a contract, entered into by the employee, exempting the em- 
ployer from liability.” 

This defense is not available under the act, the fifth section ex- 
pressly providing “that any contract, rule, regulation, or device 
whatsoever, the purpose or intent of which is to enable any common 
carrier to exempt itself from any liability created by this act, shall, 
to that extent, be void.” 

The act, when given what seems its proper cinateniiion, becomes 
what its distinguished authorship entitles it to be,—a perfect 
specimen of constructive legislation; while the introduction into 
its remedial provisions of this incongruous doctrine of the common 
law renders it altogether unintelligible. 

Assumption of risk, in its secondary sense, as a common-law 
defense in bar of recovery when the employee was chargeable with 
knowledge of the employer’s negligence, nullifies the first section 


Grand Trunk Lindsay, supra. 
* Griffiths ». The Earl of Dudley, 9 Q. B. Div. 357 (1882). 
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of the act to the extent that that section imposes liability for in- 
jury resulting “in part” from “any defect or insufficiency” due 
to the negligence of the carrier. Congress realized that a variety 
of other causes might operate more or less directly in the produc- 
tion of an injury, such as the employee’s continuance in the serv- 
ice with knowledge of the danger or his contributory negligence 
with respect to the danger. To avoid escape upon these or other 
grounds the act imposes unconditional liability for an injury re- 
sulting in whole or in part from such defect or insufficiency. 

This defense nullifies the first section of the act to the extent 
that the language “shall be liable... for such injury... 
resulting in whole or in part from the negligence of any of the 
officers, agents, or employees of such carrier” has been regarded 
as “displacing” the common-law defense of assumption of risk of 
the negligence of the fellow-servant. 

If assumption of risk is displaced only in cases involving the 
violation of ‘‘statutes enacted for the safety of employees,” why is 
not the common-law defense of the employee’s assumption of the 
risk of injury from the negligence of his fellow-servant still avail- 
able? The negligence of a fellow-servant is not the violation of 
“any statute enacted for the safety of employees,” unless the lia- 
bility act is itself such a statute.” How, then, is this form of as- 
sumption of risk excluded while assumption of risk of the carrier’s 
negligence with respect to its instrumentalities is not excluded? 
Is it because the defense of the fellow-servant is not a part of the 
defense of assumption of risk? 


“An early, if not the earliest application of the phrase ‘assumption 
of the risk’ was the establishment of the exception to the liability of a 
master for the negligence of a servant when the person injured was a 
fellow-servant of the negligent man.” * 


Courts which hold that assumption of risk is a bar to recovery 
for injury resulting from a “defect or insufficiency” due to the 
carrier’s negligence concede that assumption of risk cannot be 
invoked to defeat recovery for injury resulting from the negligence 
of a fellow-servant. And why not? The liability for both kinds of 


% Philadelphia, B. & W. R. R. Co. v. Tucker, supra. 
% Schlemmer v. Buffalo, R. & P. Ry. Co., 220 U. S. 590 (1911); Farwell ». Boston 
& W. R. R. Corp., 4 Met. (Mass.) 49 (1842). 
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negligence is imposed by the same language; both must stand or 
fall together. But for the unconditional liability imposed by the 
first section for both forms of negligence there would be stronger 
reason for holding that assumption of risk might be invoked, under 
the fourth section, to defeat recovery for the negligence of the fellow- 
servant than for the negligence of the carrier. The risk of injury 
from the negligence of the fellow-servant is a “risk of his employ- 
ment” which, at common law, is assumed by the employee,” 
while the risk of injury from the employer’s negligence, whatever 
may be the basis of its assumption at common law, is not a “risk 
of his employment” assumed by the employee.”® 

This defense nullifies the third section of the act. It is impossi- 
ble to reconcile the common-law doctrine that the employee’s 
continuance in the service with knowledge of the risk resulting 
from a “defect or insufficiency” is a bar to recovery, with the 
peremptory provision of the third section that “‘in all actions here- 
after brought against any such common carrier . . . the fact that 
the employee may have been guilty of contributory negligence 
shall not bar a recovery.” 

The employee’s knowledge of the defect or insufficiency, and of 
the consequent danger, is an element or factor common to both 
defenses of assumption of risk and contributory negligence.” 
Can this same knowledge be at once a bar to recovery when con- 
sidered as an element of ‘“‘assumption of risk” and not a bar to 
recovery when considered as an element of “contributory negli- 
gence”? Is it conceivable that such an anomalous state of the 
law was intended by Congress, —that Congress intended to 
preserve against contributory negligence the right of action which 
it created only to have that right of action defeated by “knowl- 
edge,” one of the elements of contributory negligence, called by 
the name of “assumption of risk,’’ — and thus to “palter with us 
in a double sense” ? *° 


27 Norfolk & W. R. Co. v. Nuckol, 91 Va. 193, 21 S. E. 342 (1895). 

28 3 Labatt on Master and Servant, 1 ed., § 894. 

2° Norfolk & W. R. Co. ». Cheatwood, 103 Va. 356, 49 S. E. 489 (1905); Buckner 
v. Richmond & D. R. Co., 72 Miss. 873, 18 So. 449 (1895); 1 Labatt on Master and 
Servant, 1 ed., §§ 207, 279-a, 296. 

30 “Whenever the evidence,” says Mr. Labatt in stating the common-law rule, 
“suggests that the servant knew of the extraordinary risk which causes the accident, 
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The two defenses are so inextricably related that it is impracti- 
cable to discover the point at which the employee’s “knowledge” 
as a bar to recovery, when considered as an element of assumption 
of risk, shall cease to be a bar to recovery when considered as an 
element of contributory negligence. 

In Narramore v. Cleveland, C. C. & St. L. Ry. Co. Judge 
Taft said: 


“Assumption of risk is . . . the acquiescence of the ordinarily pru- 
dent man in a known danger, the risk of which he assumes by contract. 
Contributory negligence . . . is that action or non-action in disregard 
of personal safety by one who, treating the known danger as a condi- 
tion, acts with respect to it without due care of its consequences.” * 


Assumption of risk, then, consists in knowing the danger and act- 
ing carefully; while contributory negligence consists in knowing 
the danger and acting carelessly. Contributory negligence includes, 
as a part of its elements, every fact constituting assumption of 
risk. There cannot, therefore, be an assumption of risk, as a legal 
conception distinct from contributory negligence, which does not 
become merged into contributory negligence when the conduct of 
the employee goes to the extent of charging him with contributory 
negligence. 

This defense, if indeed its basis is an implied contract, renders 
nugatory the fifth section of the act, that “any contract, rule, 
regulation, or device whatsoever, the purpose or intent of which 


the jury should be instructed regarding the legal consequences of such knowledge 
as justifying the inference both of an assumption of the risk and of contributory 
negligence.” 

31 Supra, p. 304. 

8 In Schlemmer v. Buffalo, R. & P. Ry. Co., 205 U. S. 1, 12, it is said: 

“Assumption of risk . . . obviously shades into negligence as commonly under. 
stood. Negligence consists in conduct which common experience or the specific 
knowledge of the actor shows to be so likely to produce the result complained of, under 
the circumstances known to the actor, that he is held answerable for that result, al- 
though it was not certain, intended, or foreseen. He is held to assume the risk upon 
the same ground. . . . Apart from the notion of contract, rather shadowy as applied 
to this broad form of the latter conception, the practical difference of the two ideas 
is in the degree of their proximity to the particular harm. The preliminary conduct of 
getting into the dangerous employment or relation is said to be accompanied by 
assumption of the risk. The act more immediately leading to a specific accident is 
called negligent. But the difference between the two is one of degree rather than 
of kind.” 
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shall be to enable any common carrier to exempt itself from any 
liability created by this act, shall to that extent be void.” * 

It is not the purpose of this article to discuss the rationale of. 
common-law assumption of risk of the employer’s negligence. If 
Mr. Labatt states correctly that “the conception underlying the 
servant’s assumption of a known risk*is essentially that of an 
implied agreement,” it is not to be reconciled with the fifth sec- 
tion. If Judge Putnam, in Central Vermont Ry. Co. v. Bethune, 
correctly states that “There is nothing of the kind. It is merely a 
practical rule of common sense, which . . . is in itself independent 
of the contract of service or any other contract,” the academic 
distinction between assumption of risk and contributory negli- 
gence disappears. ; 

Of the “common sense” theory suggested in the Bethune Case 
it is sufficient to observe that it is at variance with the legislative 
intelligence underlying all acts of remedial legislation, including 
the third and fourth sections of the liability act as construed by the 
court, so far as concerns dangers resulting from the violation of 
statutes; and, assuming as it does that the employee voluntarily 
exposes himself to the danger of pain, maiming, and death, is at 
variance with every rational human instinct. It is at variance too 
with the opinion of the court in Baltimore & P. R. R. Co. v. 
Landrigan: * 


“We know of no more universal instinct than that of self-preserva- 
tion, — none that so insistently urges to care against injury. It has its 
motives to exercise in the fear of pain, maiming, and death. There are 
few presumptions based on human feelings or experience that have surer 
foundation than that expressed in the instruction objected to.” 


It is evident that the common-law defense, in bar of recovery, 
based upon the employee’s continuance in the service with knowl- 
edge of a “defect or insufficiency” due to the negligence of an in- 
terstate carrier “in its cars, engines, appliances, machinery, track, 
roadbed, works, boats, wharves, or other equipment,” whether 
called by the name of ‘‘assumption of risk” or “contributory n2gli- 
gence,” is not admissible under any express or implied provision 


33 Doherty on Federal Employers’ Liability Act, p. 102. 
% 206 Fed. 868 (1913). 
* ror U.S. 461, 474 (1903). 
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of the act, and that the introduction of the defense into the system 
of federal liability would render the act nugatory so far as ‘con- 
cerns any beneficial result to interstate employees, — and worse 
than that, for the act of Congress supplants all the remedial legis- 
lation of the states, and, with this all-pervading doctrine of the 


common law judicially construed into the act, the last state of the . 


interstate employee would be worse than the first. 
Edward P. Buford. 


LAWRENCEVILLE, VA. 
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Tue Law Scnoot. — The registration in the School on November 15 
of each of the last twelve years is shown in the following table: — 


1903-04 1904-05 1905-06 1906-07 1907-08 1908-09 


Res. Grad. . . 4 I I _ 2 _ 
Third year . . 180 182 192 190 171 169 
Second year. . 201 232 216 199 198 207 
First year. . . 203 285 243 243 280 244 
Specials... . 60 58 64 62 63 64 
738 758 716 694 714 684 

IQOQ-IO IQIO-II IQII-I2 1912-13 1914-15 

Res.Grad. .. = 2 3 6 4 5 
Third year . . 187 178 219 176 169 167 
Second year. . 1091 238 217 186 197 197 
First year. . . 312 206 289 287 260 288 
Unclassified . . — 82 76 84 64 68 
Specials ... 70 3 4 5 I 5 
759 799 808 744 695 730 


With the exception of the five special students and twenty-one 
Harvard “seniors,” all the men now registered in the School are 
college graduates. As the Harvard “seniors” have in each instance com- 
pleted the work prescribed for the A.B. degree, and as the five special 
students are all graduates of law schools, there is at present not a single 
man in the School who has not completed a college or law school course. 
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There are now in the School representatives from one hundred and 
forty-four colleges and universities, as compared with one hundred and 
forty-two last year and one hundred and thirty-six the previous year. 

The following table shows the geographical source from which the 
twelve successive first year classes have been drawn: — 


New England 
Massachusetts. outside of Outside of Total in 
ote New England. Class. 
Number. Percentage. Number. Percentage. Number. Percentage. 
1906 102 35 55 19 136 46 293 
1907 92 32 44 15 150 53. 286 
1908 71 29 39 16 134 55 244 
1909 71 29 34 14 138 57 243 
IgI0 81 29 37 13 162 58 280 
IgIt 72 29 33 14 137 57 242 
Igi2 78 25 45 14 189 61 312 
1913 65 22 32 II 200 67 207 
1914 73 25 44 15 172 60 289 
1915 59 21 34 12 194 67 287 
1916 59 22 23 9 179 69 261 
1917 65 23 29 10 194 67 288 


In the present first year class eighty-eight colleges and universities 
are represented as follows: — 

Harvard 80; Yale 24; Princeton 21; Williams 9; Dartmouth 8; Uni- 
versity of Wisconsin 7; Brown University, University of Missouri, 6; 
Bowdoin College, University of Michigan, 5; Amherst College, Boston 
College, Cornell University, DePauw University, Grinnell College, 
Wesleyan University (Conn.), 4; Clark College, Colgate University, 
Hamilton College, University of Illinois, 3; Carleton College, Carroll 
College, University of Chicago, Columbia University, Holy Cross Col- 
lege, Indiana University, Johns Hopkins University, Leland Stanford Jr. 
University, University of North Carolina, University of Pittsburgh, 
Rutgers College, Tulane University, University of Virginia, Western 
Reserve University, 2; University of Alabama, University of Arkansas, 
Bates College, Beloit College, Bucknell University, University of Cali- 
fornia, Catholic University, University of Cincinnati, Colby College, 
Davidson College, Defiance College, Dickinson College, Drake Univer- 
sity, Fisk University, Franklin College, University of Georgia, Iowa State 
College, Iowa State Teachers’ College, Iowa Wesleyan University, Uni- 
versity of Iowa, Juniata College, University of Kansas, Knox College, 
Lafayette College, Livingstone College, Louisiana State University, 
Massachusetts Institute of Technology, Middlebury College, Military 
College of South Carolina, Moravian College, University of Nebraska, 
Northwestern University, Ohio State University, Ohio Wesleyan Uni- 
versity, Pennsylvania College, Pennsylvania State College, University 
of Pennsylvania, Ripon College, St. John’s College (O.), Shurtleff 
College, Swarthmore College, Syracuse University, Trinity College 
(Conn.), United States Military Academy (West Point), University of 
Utah, Vanderbilt University, Wabash College, Washington University, 
Washington and Jefferson College, Washington and Lee University, 
Westminster College, Wofford College, Wooster University, 1. 
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Tue Tart Lectures. — It was the privilege of the Law School, dur- 
ing the past month, to have as its distinguished guest former President 
William Howard Taft, now Professor of Law in the Yale Law School, 
who delivered a series of three lectures on “The Presidency: Its 
Powers, Duties, Responsibilities, and Limitations.” Mr. Taft dis- 
cussed the functions of our chief executive as viewed by one who has 
actually served in that capacity for four years, and not as one who theo- 
rizes at a distance. As the subject, from its nature, is one not covered 
by the authorities, the lectures were particularly valuable, not:only as an . 
adjunct to the course on Constitutional Law, but also to the student of 
general law and politics. 


Tue Harvarp LEGAL Arp BurEAv. — The Harvard Legal Aid Bureau, 
incorporated last May for the purpose of rendering legal assistance gra- 
tuitously to persons unable to employ counsel, opened its office in Cen- 
tral Square, Cambridge, for its third year, on Wednesday, October 7. 
The membership for the coming year is made up as follows: A. C. Tener, 
President; C. B. Randall, Secretary; R. G. Bosworth, E. G. Fifield, 
E. W. Freeman, James Garfield, T. J. Hargrave, E. C. Kanzler, F. A. 
Nagel, T. H. Remington, Blair Reiley, H. Siefke, Jr., C. M. Storey, 
H. K. Urion, S. H. Wellman, R. W. Williams, from the Third Year 
Class; and F. G. Blair, R. W. Baker, F. L. Daily, T. W. Doan, W. W. 
Hodson, A. Jaretzki, Jr., P. V. McNutt, J. H. Philbin, W. F. Rogers, 
E. D. Smith, R. B. Wigglesworth, from the Second Year Class. These 
men are elected for the legal ability shown in their daily classroom work. 

In the course of last year some two hundred and three cases were 
brought to the Bureau. Of these, fifteen went to trial. Fourteen were 
won and one was settled to avoid defeat. There is reason to believe that 
the usefulness of this organization will increase during the coming year. 


THE STOPPING OF AMERICAN Ort SHIps BY ENGLISH CRUISERS. — 
Fresh problems of international law arise almost daily as the European 
war progresses, — some of them of the utmost importance to the United 
States in the preservation of her neutrality. Recently three American 
vessels carrying oil to neutral ports were stopped by British cruisers.' 
Two of them had changed from German to American registry after the 
outbreak of hostilities. The exact facts in each incident have not at this 
writing been made public by our Department of State, but it is clear 
that whatever justification exists must have its basis in the nature of 
the cargo, the destination of the vessel, its registry, or its ownership. 
The matter is complicated by the imperfect success of the Declaration 
of London which codified the rules of international prize law, but which 
was never ratified by all the nations.” 


1 The boats referred to are the “Platuria,” the “Brindilla,” and the “John D. 
Rockefeller,” operated by a German corporation in which the Standard Oil Company 
of New Jersey has the controlling interest. All were finally released. 

2 The Naval Conference of London met in 1908-09 to draft the rules of law which 
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Contraband of war may be either absolute or conditional. If abso- 
lute, it may be seized whenever destined for the belligerent country; but 
if conditional, it may be condemned only when actually bound for the 
military or naval authorities.’ Now illuminating oil such as made up 
the cargoes of these vessels is clearly not the sort of commodity to which 
the name “ absolute contraband ” is given; namely, that which like certain 
explosives is useful only in war, but comes if at all within the famous 
definition of Grotius that whatever is useful “both in war and out of 
war” is conditional contraband.‘ In the Declaration of London fuel and 
lubricants are expressly named as conditional contraband,’ and under 
this or the preceding test illuminating oil must probably be included, 
although the case would be much stronger for a petroleum product 
which could be used for motive power. ‘ 

If the cargo is conditional contraband the fact that the vessels were en 
route between neutral countries is not conclusively a guarantee of im- 
munity. Early in the nineteenth century the prize courts of England and 
America adopted the so-called doctrine of continuous voyage under 
which condemnation is justified when it appears that the voyage to the 
neutral is merely a cloak to disguise an ultimate destination for the 
cargo among the military or naval stores of the belligerent. But this 
was by no means law universally, and the Declaration of London com- 
promised by repudiating the doctrine of continuous voyage as applied 
to conditional contraband.’ While, of course, the Declaration of London 
was never ratified by England, the fact that the Conference came to- 
gether at her request to settle among other things this very question, and 
that the compromise was accepted by her representatives at the Confer- 
ence, makes it fair to say that she should proceed with extreme caution 
in the matter of interrupting trade in conditional contraband between 
neutrals. But apart from the Declaration of London, the doctrine of 


should govern the new international prize court which the preceding Conference at The 
Hague had determined to establish. But since the Declaration of London was never 
finally adopted by either England or Germany, it is not binding. For a full report of 
and commentary upon the Conference, see the CORRESPONDENCE AND DOCUMENTS 
PRESENTED TO BotH Houses OF PARLIAMENT BY COMMAND OF His Majesty, Brit. 
BivE Book, INTERNATIONAL NAVAL CONFERENCE Misc., No. 4 (1909), Cd. 4554. 
For the text of the Declaration in English, see 2 WESTLAKE, INT. Law, 2 ed., p. 325. 
For the original French text, see 3 AMER. JouRN. Int. Law (Supp.), 179. 

3 See The Peterhoff, 5 Wall. (U. S.) 28, 58. a : 

4 Grotius, DE Jure Bet ET Pacts, Lib. III., c. 1, § 5. “Sunt que et in bello 
et extra bellum usum 

5 DECLARATION OF LONDON, 24. 

6 The William, 5 C. Rob. 385. The Stephen Hart, 3 Wall. (U. S.) 559. Histori- 
cally the doctrine was first applied to the distinct wrong of blockade running, but it 
was soon logically extended to the carriage of contraband. During the Civil War 
attention was focused to it by the illicit trade that was carried on with the Confed- 
erate States via the small island of Nassau just off the coast of Florida. Its origin 
and scope are ably discussed by Justice Elliott of the Supreme Court of Minnesota, in 
1 AMER. JourN. Int. Law, 61. See also 24 Harv. L. REv. 167. 

7 DECLARATION OF Lonpon, Art. 35. See Brit. BLUE Book Misc., No. 4 (1909), 


: 49. See also 8 Amer. Journ. Int. Law, 317. 


8 The instructions to His Majesty’s representatives contained this sentence: 
“ Any proposal tending in the direction of freeing neutral commerce and shipping from 
the interference which the suppression by belligerents of the trade in contraband in- 
volves, should receive your sympathetic consideration, and, if not otherwise open to 
objection, your active support.” Brit. BLuE Boox Misc., No. 4 (1909), 23. 
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continuous voyage does not apply to these oil ships. There is little 
in the facts of the cases to indicate sufficiently actual complicity be- 
tween the American shipper and the belligerent war department to 
warrant the holding up of presumptively neutral commerce. True, 
the objection that the ultimate destination is to be reached overland is 
specious, and opposed to the best recent authority.? But here the 
oil is to be mixed with the common stock of the vendee country, and 


‘the responsibility for the subsequent forwarding must be upon that 


nation. It is submitted that the voyage is not in any sense continuous 
unless there is complicity between the shipper and the belligerent 
authorities.!° 

~ So far as can be learned, the British government has not raised the 
issue of changed registry in these particular episodes, but the war cannot 
long continue before situations will arise that call for a decision as to how 
far a transfer from a belligerent to the American flag will protect ship- 
ping: Unfortunately the law in this regard is not free from ambiguity, 
but it seems to be focusing toward the principle that any transfer, even 
though involving an absolute change of ownership, if made for the pur- 
pose of escaping the consequences of belligerency, is void. Some of the 
Anglo-American cases have limited their inquiry to the determination of 
whether in substance any element of belligerent control or interest re- 
mained in the vessel after the transfer," while others base their decision 
on the rule that the sale must not have been inspired by a desire on the 
part of the vendor to avoid the hazards of war.” The Declaration of 
London adopts the view that the transfer is void if made to evade the 
consequences to which an enemy vessel is exposed,'* — a result that was 
influenced no doubt by the fact that the law of France and Russia has 
always been unequivocal that no transfer whatever would be recognized 
after the outbreak of hostilities.“ Under this view it is considered no 
insult to the neutral flag to disregard the sale and condemn the ship, 
inasmuch as the fraudulent transfer has deprived the enemy of a fair 
means of exerting pressure on the belligerent. And as an eminent Eng- 
lish authority has pointed out, the Declaration of London, although not 
obligatory, “carries a weight on the points determined in it which be- 
longs to no private international code, and which cannot fail to exercise a 
great influence both on international practice and on international opin- 


® See 1 AMER. Journ. Int. Law, 97, 100. 

10 So far as Denmark is concerned, towards which two of the ships were bound, it 
is not surprising that there has been a large increase in the importation of oil, inasmuch 
as the normal sources of supply in Russia and Roumania are now cut off. And to 
clinch the matter, it is said that Denmark has already assured England that she 
would rigidly enforce an embargo on contraband. 

11 The Benito Estenger, 176 U.S. 568; The Vigilantia, 1 C. Rob. 1; The Baltica, rz 
Moore’s P. C. 141. 

2 The Jan Frederick, 5 C. Rob. 128. Sir W. Scott says 0. 131), “This court has 
even allowed a change of property in transitu — where it had been done without any 


view of accommodation to relieve the seller from the pressure or prospect of war.” 
The Minerva, 6 C. Rob. 396. 

18 DECLARATION OF Lonpown, Art. 56. See also Art. 55. 

14 At the Naval Conference each nation presented a summary of the law as admin- 
istered in her own prize courts. See PARLIAMENTARY Papers Misc., No. 5 (1909), 
France, 31; Russia, 56. 
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ion.” * But whatever view is taken as to the elements necessary in 
change of ownership, with the oil ships there was admittedly no change 
of ownership whatever. They are the property of a German company 
in which the controlling interest is American, and even if in name the 
American corporation should take them over it would be difficult to 
satisfy a prize court that the belligerent interest had been permanently 
divested. It was palpably a change of registry solely for the purpose 
of gaining immunity and without a bond fide cutting off of the German 
interest, and in either aspect the transfer is void. It is submitted 
that the same should be true even where the ownership has throughout 
been completely American. If our capital entrusts itself to the protec- 
tion of a foreign flag in times of peace for the purpose of obtaining com- 
pensatory advantages, it must endure the risks which are incident to 
such protection when war breaks out. In regard to the belligerent 
ships which are now interned in some of our harbors, it must be borne 
in mind that nearly all of them have been subsidized by their respective 
foreign governments and are subject to conversion into auxiliary warships. 
They would therefore fall within the total disability of a foreign war ves- 
sel, the sale of which is always and under all circumstances void.!?7 And 
even for a strictly private ship the sale of which is absolute and bond 
fide as between the parties, it would be difficult to establish that the 
sale was not directly induced by a desire to put it out of the reach of the 
warring nation for which it was fair prize; and this, it is submitted, would 
violate the Declaration of London, and thus tend to jeopardize Ameri- 
can neutrality. 


THE EVOLUTION OF THE CONTINGENT REMAINDER. — The Committee 
on Legislation of the Massachusetts Bar Association has proposed an 
act which, if successful in earning legislative approval, will serve to 
exterminate whatever vestige of technicality inherent in contingent re- 
mainders is now surviving in that jurisdiction. 

This eminently desirable result will have been centuries in attain- 
ment.? Originally, we are told, the creation of any unvested estate 


1 2 WESTLAKE, INT. Law, 2 ed., 255, 256. 

16 Cf. this issue of the REVIEW, p. 217. See also 2 WESTLAKE, INT. Law, 2 ed., 169. 

17 The English practice makes this exception. See PARLIAMENTARY PaPERS MIsc., 
No. 5 (1909), 40. “Si le navire est sous le contréle d’un ennemi.” 


1 The full text is to be found in the Report of the Committee on Legislation for 
1914, p. 54. It is in part as follows: “A contingent remainder shall take effect, not- 
withstanding any determination of the particular estate, in the same manner as it 
would have taken effect if it had been an executory devise, or a springing or shifting 
use, and shall, like such limitations, be subject to the rule respecting remoteness known 
as the rule against perpetuities, exclusively of any other supposed rule respecting 
limitations to successive generations or double possibilities.” The act is accompanied 
by an admirable ‘‘ Explanatory Note,” which is altogether persuasive and concise. 

2 On the general subject of contingent remainders, springing and shifting uses, and 
executory devises, see FEARNE, CONTINGENT REMAINDERS, especially vol. 1, 317-415, 
490-569; LEAKE, Law or Property IN LAND, 2 ed., 32-43, 233-246, 252-268; 
WILLIAMS, SEISIN OF THE FREEHOLD, 169-202; WILLIAMS, Law oF REAL PROPERTY, 
22 Eng. ed., 306-411, 17 Int. ed., 410-463; JARMAN ON WILLS, 6 Eng. ed., 1352- 
1460. 
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was illegal, but later certain unvested future property interests known 
as contingent remainders were recognized. They could not be- con- 
veyed, although they might be released or devised. Most important of 
all, a contingent remainder was liable to be lost through failure to vest 
before the determination, however occasioned, of the prior vested -free- 
hold estate.’ The operation of this rule involved hardship, and defeated 
the intent of the creator of the interest.‘ With equitable estates, how- 
ever, this result was not reached, as the outstanding legal title in a 
mortgagee,’ or trustee,® satisfied the requirement of continuous seisin, 
the absence of which was the technical reason for not protecting con- 


tingent remainders at law. Moreover, after the Statute of Uses,’ spring- 


ing and shifting uses became possible, and after the Statute of Wills,® 
executory devises, both of which were independent of the rules respect- 
ing seisin, and were therefore indestructible regardless of what happened 
to the prior estate. There nevertheless prevailed a fixed rule to construe 
what might have been a use or devise as a contingent remainder wherever 
under the former law a contingent remainder would have been possible 
after the prior estate. Consequently, this potentiality for thwarting 
the intention of grantors and devisors continued as before. 

Naturally, effort was made to eliminate the severe effects of the opera- 
tion of these common-law principles. This has been accomplished in 
some instances by the court through strained construction of contingent, 
into vested, remainders,!° or by repudiating the entire doctrine;" but 
legislative action was necessary for effective reform. First of all, an act 
of Parliament enabled children en ventre sa mére to be considered as 
born for the purpose of taking an estate; * and this is generally law in 
this country. In 1836 Massachusetts ended the destruction of con- 
tingent remainders by the premature ending of the prior vested free- 
hold estate. Nine years later England followed with a similar statute,® 
which also provided for the alienation of contingent property interests 
by deed. The chance of destruction through failure to vest before 


* This determination might be premature, through forfeiture or surrender; or 
natural, by the prior estate running out. 

‘ Examples of the intent of testators being defeated by natural termination are 
Festing v. Allen, 12 M. & W. 279, and White v. Summers, {1908} 2 Ch. 256. 

5 Astley v. Micklethwait, 15 Ch. Div. 59. 

6 Abbiss v. Burney, 17 Ch. Div. 211. 

7 Stat. 27 Hen. VIIL., c. 10 (1535). 

8 Stat. 32 HEN. VIIL., c. 1 (1540). 

® Doe d. Planner v. Scudamore, 2 B. & P. 289, 298; Crump ». Norwood, 7 Taunt. 


362 

10 See Boatman v. Boatman, 108 Ill. 414, 65 N. E. 81, criticized in 16 Harv. L. REv. 
307. 

i Kennard v. Kennard, 63 N. = sa Hayward v. Spaulding, 75 N. H. 92, 71 Atl. 
210, criticized in 22 Harv. L. 

Strat. & 11 Wa. IIL, c. which had been preceded by Reeve ». 
Long, 3 Lev. 408. 

13 See Stimson, AMERICAN STATUTE Law, § 1413. 

M4 Mass. R. L., c. 134, § 8. 

5 REAL PROPERTY Act, Start. 8 & 9 Vict., c. 106 (1845). This act abolished tor- 
tious feoffment. Fines and recoveries had already been abolished by Stat. 3 & 4 
Wx. IV., c. 74 (1833). 

. 16 Winslow v. Goodwin, 7 Met. 363, 377, shows such to have been the law in Massa- 
usetts. 
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the natural termination of the preceding freehold, however, persisted 
until in 1877 Parliament provided against this result “in the event 
of the particular estate determining before the contingent remainder 
vests.” 17 While contingent remainders expressed to individuals are 
undaubtedly adequately covered, the act has been criticized as not 
thoroughly embracing those expressed to classes.'* The wording of the 
proposed Massachusetts law avoids this difficulty. Thus, where prop- 
erty is devised to A. for life, remainder to such of his children who 
attain twenty-one, and A. dies leaving six children, only two of whom 
are of age, under the English act the two will take to the exclusion of 
the others;!® but under the suggested Massachusetts enactment all 
may eventually take as the testator intended. 

The proposed statute further establishes that contingent remainders 
shall be subject to no other rule concerning remoteness save the rule 
against perpetuities. This renders impossible in Massachusetts the 
confusion and indefiniteness ensuing from adopting a further rule for- 
bidding a limitation to an unborn person for life with remainder to the 
issue of that person.”® While this provision may be merely declaratory 
of existing legal principles in that state,” it nevertheless is desirable that 
the law on this point be properly and definitively settled, at the same 
time avoiding both uncertainty while awaiting judicial decision, and the 
attendant, and not altogether negligible, risk that the technical English 
rule might be accepted. 

The bill which is to be submitted to the Massachusetts legislature is 
accordingly worthy of unreserved support. When rules, which are at 
best but arbitrary and technical historical survivals, not only serve no 
useful purpose, but by their very existence jeopardize the successful 
disposition of property, the time for their abolition has come. Their 
existence until this late day is attributable solely to inertia.” 


APPLICATION OF THE RULE IN CLAYTON’s CASE TO THE DISTRIBU- 
TION OF PROPERTY HELD UNDER CONSTRUCTIVE AND RESULTING TRUSTS. 
— It is refreshing to find a recent English case which declines to apply 


17 Law ON CONTINGENT REMAINDERS, STAT. 40 & 41 VICT., c. 33. 

18 WILLIAMS, SEISIN OF THE FREEHOLD, 205. 

19 For operation of the rule prior to the statute see Breckenbury v. Gibbons, L. R. 
2 Ch. Div. 417; Symes v. Symes, [1896] 1 Ch. 272. 

20 Whitby v. Mitchell, 42 Ch. Div. 494, 44 Ch. Div. 85; extended to equitable estates 
in In re Nash, [1901] 1 Ch. 1; and unsoundly followed in In re Park’s Settlement, 
[914] 1 Ch. 595, which was criticized in 27 Harv. L. REv. 752 and 30 L. Quart. REv. 
134, 353. See Wittr1AMs, Law or REar. Property, 22 Eng. ed., 420, 17 Int. ed., 470. 

21 There has been no Massachusetts adjudication. But see Gray, RULE AGAINST 
PERPETUITIES, 2 ed., §§ 284 et seg.; also 16 Harv. L. REV. 294. - 

2 For American statutory changes up to 1886 see STIMSON, AMERICAN STATUTE 
Law, § 1426. See Ata. CopE (1907), § 3398; Ariz. Crvit CopE (1913), § 4692; Ga. 
CopE (1011), § 3675; Ky. STATUTES § 2346; Howett’s Micu. STATUTES 


(1913), §§ 10654-6; Minn. GENERAL STATUTES (1913), § 6684; N.Y. CoNsOLIDATED 
Laws (1909), ch. 52, § 58; N. Dak. Revisep CopE (1905), § 4778; S. Dak. CoMpILED 
Laws (1913), § 258; VA. ANNOTATED CopDE (1904), § 2424; W. Va. CopE (1906), § 3031; 
Wis. STATUTES (1911), § 2058. 
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the rule in Clayton’s Case as a blind mechanical rule of thumb with a 

stern disregard of the justice of any particular result. In re British 
Red Cross Balkan Fund, [1914] 2 Ch. 419.” According to this rule, where 
there is a running account between two parties, and the debtor makes 
a payment thereon, if neither he nor the creditor at the time of pay- 
ment specifies what debt it is applied to, the payment is presumed 
to be in satisfaction of the debts which earliest accrued.’ Like other 
rules of presumption,‘ it is a highly specialized tool in the judicial work- 
shop, admirably fitted to one peculiar angle of our law, but likely to 
botch the job when used in another situation. 

Legitimately applied, the rule fairly determines the relations of the 
parties inter se in accordance with accounting methods and business 
custom. Thus, suppose a depositor puts $100 into a bank, later adds 
another $100, and then draws out $100. In a contest between bank 
and depositor, turning upon the question which deposit had been with- 
drawn, the rule in Clayton’s Case applies, and the presumption is that it 
was the first deposit. Feeling constrained by this analogy, the courts 
formerly held that if a trustee deposits $100 belonging to his cestwi, 
later adds $100 of his own, and then withdraws $100, which is dissipated, 
the cestui had no rights against the fund remaining on deposit.2 But 
now the cestui is given a right against the balance, which right is 
generally based on the fiction that the wrongdoer is presumed to 
withdraw his own money first.® 

The courts have not yet discarded the rule as a measure of the cestuis’ 
rights, in a case where the trustee commingles the money of two cestuis 
in one bank account, without adding any of his own. Thus, if a trustee 
for A. and B. deposits $100 of A.’s, later adds $100 of B.’s, and then 
withdraws $100, which he dissipates, B. may claim the entire balance.’ 
The courts cannot extricate themselves from this position by any fictitious 
presumption of the trustee’s intent in making the withdrawal, as was done 
where the trustee’s own money was mingled with the cestui’s. But an 
equity for the cestuis in both cases may be worked out on scientific princi- 
~ without resort toa fiction. Two rights are open to the cestui.® First, 

e may claim an equitable lien upon the trustee’s entire chose in action 
against the bank for the amount of the trust funds wrongfully deposited. 
Secondly, the injured cestui may claim that the depositor is holding in 
constructive trust a part of his chose in action against the bank pro- 


1: Mer. 572, 608. 
2 A statement of the case appears in RECENT CASES, p. 216. 
* For a general discussion showing the place which the rule in Clayton’s Case occu- 
ies in the law of appropriation of payment, see 21 Harv. L. Rev. 623; 3 AM. Law 
G. 705; 1 Am. Law Mac. 31; 1 Am. Leap. Cas. 339. 
* Cf. the comment of Maule, gi ., on the presumption that every person knows the 
law, in Martindale v. Falkner, 2 C. hg 706, 719. 
“2 Pennell v. Deffell, 4 DeG., M. & G. 372; Brown v. Adams, L. R. 4 Ch. 
704. 
6 Knatchbull »v. Hallett, 13 Ch. D. 696, 726; In re A. O. Brown & Co., 189 Fed. 


432. 

Po In re Stenning, [1895] 2 Ch. 433; Empire State Surety Co. ». Carroll County, 194 
593- 

8 For a fuller development of these theories, citing authorities, see an article by 

Prof. Austin W. Scott, entitled “‘Money Wrongfully Mingled with Other Money,” 

27 Harv. L. REv. 125. 
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portionate to the cestui’s contribution to the entire deposit. Where a 
cestut whose money has been mingled with the trustee’s pursues one 
of these remedies, the trustee should not be allowed to set up Clayton’s 
Case in defense. Even an actual intent to destroy the remedies by mak- 
ing withdrawals should be ineffective;® and clearly the law should 
not manufacture a presumed intent more potent than the actual intent 
of a wrongdoer. If only the cestuis’ money has been commingled, with- 
out the addition of any money of the trustee’s, the cestuis are, in sub- 
stance, on either the lien or constructive trust theory, co-owners of the 
claim against the bank. Increases in value are divided equally between 
them,!° and similarly wrongful withdrawals should be charged against 
them equally. 

In the recent English case referred to, the money of many subscribers 
to a fund was mingled, and withdrawals were made by the trustee in 
legitimate pursuance of the trust. When, the purpose of the express 
trust failing, it became necessary to determine the beneficiaries of the 
resulting trust," the court directed a distribution pro rata among all 
the subscribers, instead of paying the last contributors in full. Thus 
the courts say, where the trustee’s withdrawal from commingled trust 
funds is wrongful, Clayton’s Case is applied; where the withdrawal is 
authorized, Clayton’s Case is not applied. Two situations of interest 
were not before the court in this case. Suppose the money of one sub- 
scriber was expended before any other subscriptions were mingled 
with it. It is submitted that he would have no claim to a share in 
the unexpended balance. His right is defeated, not by the operation 
of the rule in Clayton’s Case, but by the fact that his money could 
actually be identified as that which was withdrawn. Secondly, sup- 
pose the money of any subscriber is accepted after the purpose of 
the trust has failed. From the moment the money is received, it is 
subject to a resulting trust in favor of the subscriber. It is sub- 
mitted that his interest as a beneficiary to the full extent of his 
contribution should not be diminished by the mingling of his money 
with the other funds. 

For the subscribers who stand between these two extremes the prin- 
cipal case establishes an equitable rule. They have an inchoate right 
by way of resulting trust to all that remains if the express trust fails. 
This remotely contingent interest should be regarded as ownership in 
common, and hence a decrease in the value of the whole should be dis- 
tributed pro rata among them.” To apply the rule in Clayton’s 
Case would seem wholly unjustifiable. As there is no rational dis- 


tinction between this case and the situation where the trustee’s with- . 


drawal is wrongful, it may not be over sanguine to hope that the rule 
in Clayton’s Case will no longer be erroneously applied in the latter 
situation. 


® Subject, of course, to the nature of the right. Thus the lien remedy can never be 
worth more than the total amount on deposit. 
10 Lord Provost v. Lord Advocate, 4 App. Cas. 823. 
1 Jn re Trusts of Abbott Fund, 
5 Gray (Mass.) 17. 


2 Cf. In re Printers’ Trade Protection Society, [1899] 2 Ch. 184; and In re Trusts of 
Abbott Fund, supra. 


Ch. 326; Easterbrooks ». Tillinghast, 
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Tue DomiciLE or A Wire. — The old saying that a husband and 
wife are one, and the husband that one, has to-day no more foundation 
in law than in fact. By almost universal statutes, the wife may con- 
tract, receive and convey property, sue and be sued, just as though un- 
married; she may keep her earnings, and sue for them in her own 
name; she may contract with her husband,’ and in most states even 
prosecute actions against him.‘ This recognition of the wife as a dis- 
tinct legal entity reaches its culmination in a recent New York decision 
where a wife had lived apart from her husband for twenty-six years. 
No decree of separation had been procured, nor were grounds therefor 
shown. Yet it was held in administering her estate that the wife had 


- acquired a separate domicile. In re Crosby’s Estate, 85 Misc. (N. Y.) 679 


(Surr. Ct., N. Y. County).5 

By entering the marriage relation, the parties signify their intent to 
live together and produce children. The law accordingly imposes upon 
them the mutual duty of cohabitation.’ Thus the whole theory of the 
marital relation involves the idea of a single home;® and the husband, as 
the traditional head of the family, and the one primarily ° liable for its 
support, ordinarily selects that home.!® Under normal circumstances, 
therefore, the husband’s domicile determines that of the wife, because 
her home in fact follows his. However, she is now everywhere allowed 
to have a separate domicile under some circumstances. The English 
courts, chafing under the strict common-law rule, are gradually, on one 
ground or another, conceding this right to the wife." The prevailing 
American doctrine is that where she has grounds for divorce, she may 
establish a separate domicile anywhere for the purpose of bringing divorce 
proceedings.” Under like circumstances, the United States Supreme 


1 Skinner v. Skinner, 38 Neb. 756, 57 N. W. 534; see Stimson, Amer. Stat. Law, 
§§ 6482, 6450, 6453, 6454. 

2 Jordan v. Middlesex R. Co., 138 Mass. 425; Harmon ». Old Colony R. Co., 165 
Mass. 100, 42 N. E. 505; Brooks v. Schwerin, 54 N. Y. 343; see Strmson, Amer. STAT. 
Law, §§ 6520, 6522. 

3 Morrison v. Brown, 84 Me. 82, 24 Atl. 672; Winter ». Winter, 191 N. Y. 462, 
84 N. E. 382; see Stimson, Amer. Stat. Law, § 6480. 

4 Wilson v. Wilson, 36 Cal. 447; Wood v. Wood, 83 N. Y. 575; see 28 Harv. L. 
Rev. rog. For a history of legislation in regard to married women, see 6 So. L. REv. 
649-662. 

5 Following a previous decision in the same jurisdiction, Matter of Florance, 54 
Hun (N. Y.) 328. For a statement of the case, see RECENT CASES, p. 207. Accord, 
Shute v. Sargent, 67 N. H. 305. 
Mat. & Drv., 84, 173; STEWART, Huss. & Wire, § 59; TrFFANY, 

RSONS, § 31. 

7 While this duty cannot be specifically enforced in the United States, Stewart, 
Huss. & Wire, § 72; 1 BrsHop, Mar., Div., & SEp., RY) eee? Persons, § 31; yet 
it is given legal recognition. Barnes». Allen, 30 Barb. (N. Y.) 663; Westlake v. West- 
lake, 34 Oh. St. 621; Roberts v. Faisby, 38 Tex. 219. 

8 “Established by the husband, and cared for by the wife, where the two shall 
dwell together.” Gordon v. Yost, 140 Fed. 79, 80; see also Warrender v. Warrender, 
9 Bligh. 89, 117. 

9 The wife may also be liable. See Strmson, Amer. Stat. Law, § 6410. 

10 But there may well be instances where the wife in fact does the selecting. See 
Birney v. Wheaton, 2 How. Pr. N. s. 519. 

1 Deck v. Deck, 2 Sw. & Tr. 90; Niboyet v. Niboyet, 4 P. D. 1; Stathatos v. Sta- 
thatos, [1913] P. D. 46. See for a discussion of this last case, 26 Harv. L. REV. 447. 

2 Ditson v. Ditson, 4 R. I. 78; Cheever v. Wilson, 9 Wall. (U. S.) 108; Champon 
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Court has allowed her a separate domicile for purposes other than di- 
vorce.* Thus the only qualification on the wife’s absolute right to 
acquire a separate domicile has come to be at the most that she must 
not without cause be living apart from her husband. 

To acquire a separate domicile, she must intend to abandon her hus- 
band’s home, and set up an independent home of her own.“ It is true 
that when she has no cause for separation such an intent is inconsistent 


with her legal obligation to make her home with her husband. But this . 


inconsistency is not per se sufficient to prevent her acquiring such a 
domicile. It is perfectly possible for one to acquire a domicile in a place 
where he is forbidden by law to take up a permanent abode.” It might 
be urged that when her legal duty is to make her home with her husband, 
since domicile is a question of legal home, her domicile remains the same 
as his. But domicile is usually a legal conclusion based upon facts, and 
a fiction is used only when there is no home in fact, or where the person 
making the home is not sui juris, as in the case of an infant or lunatic. 
The wife can undoubtedly be physically present at the home. The only 
reason therefore for arbitrarily forcing the husband’s domicile upon her 
must be that she is not sufficiently sui juris to be capable of acquiring a 
separate home. To be sure, the fact that the fiction of identity has been 
destroyed might not alone give her such power. But by judicial con- 
struction of modern statutes she may have legal possession independent 
of,° and even adverse to,!” her husband. In other words, not only has 
she an identity, but she is sui juris in that identity. When she in fact 
obtains a separate home which by law she may now hold in her own 
right and not for her husband, it is submitted that domicile must be de- 
cided upon these facts and not by any fiction. 

Undoubtedly, the gravest policy of the law is to preserve the integrity 
of the home; and consequently the rule of the New York court should 
not be adopted if it in any way tended to controvert this policy.* But 
looking at the matter in a common-sense way, it can hardly be sup- 
posed that rules as to domicile will have any deterrent effect if the wife in 
fact wants to leave her husband though without sufficient cause.!® More- 


». Champon, 40 La. Ann. 28, 3 So. 397; Tolen ». Tolen, 2 Blackf. (Ind.) 407; Hardin 
v. Alden, 9 Greenl. (Me.) 140. See Miner, Conruict or Laws, § 50. Massachusetts 
courts would probably allow the wife only to retain the last matrimonial domicile. 
See Burtis v. Burtis, 161 Mass. 508, 37 N. E. 740. 

8 Williamson v. Osenton, 232 U. S. 619. Accord, Watertown 2. ein, 112 Fed. 
183; Gordon v. Yost, supra. See Champon 2. Champon, supra, at Ps 

4 Dicey, ConFLIct OF Laws, 114; Jopp v. Wood, 4 DeG., J. & 616; Urquhart ». 
Butterfield, 37 Ch. D. 357. 

% Attorney-General v. Pottinger, 6 H./& N. 733; Young »v. Pollack, 85 Ala. 439, 
5 So. 279; see Hodgson v. De Beauchesne, 12 Moore’s P. C. 285. 

Fe ae tg National Union Bank, 115 N.Y. 122; Mygatt v. Coe, 147 N. Y. 456, 
42 17 

17 Hartman v. Nettles, 64 Miss. 495, 8 So. 234; Warr v. Horneck, 8 Utah, 61, 29 
Pac. 1117; Union Oil Co. ». Stewart, 158 Cal. 149, 110 Pac. 313. 

18 Under modern social conditions, diverse interests of husbands and wives prob- 
ably often compel them to live apart. Such an arrangement may be perfectly con- 
sistent with the integrity of the home. 


19 Nor would her leaving her husband be necessarily a hardship on him. He no 


er has the duty to support her. Constable v. Rosener, 82 N. Y. App. Div. 155, 81 
N. Y. Supp. 376; Ogle v. Dersham, 91 N. Y. App. Div. 551, 86 N. Y. Supp. r1or. 
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over, the ancient conception of the wife as a being incapable of caring 
for herself has been entirely overthrown by modern legislation; and the 
sphere of woman in the world to-day certainly entitles her to a position 
in the law in every way on a par with man. 


THE RIGHT TO A HEARING BEFORE ADMINISTRATIVE TRIBUNALS. — 
The remarkable development of administrative law within the past few 
decades, and the’ extent to which bodies primarily executive in character 
have supplanted the courts in the exercise of many functions formerly 


’ conceived to be of solely judicial nature are phenomena so familiar that 


comment is rendered trite.! Nevertheless the law of the subject is 
apparently still in its infancy,” and this is particularly true of that part 
dealing with procedure. Doubtless freedom from procedural shackles 
is one of the chief ends sought in tribunals created in response to a 
demand arising out of the inefficiency of our traditional judicial pro- 
cedure. But some limitation must be imposed upon the exercise of 
executive discretion in the conduct of quasi-judicial inquiries. In this 
country this limitation has been furnished by the express requirements 
of “due process of law” in federal and state constitutions. English 
tribunals not proceeding according to express authority of the supreme 
Parliament have also always been held within similar limits.‘ 

In general, where deprivation of liberty or property is involved, the 
essentials of due process of law on both sides of the Atlantic are notice 
and hearing. One familiar exception to this is found in those cases 
where the immediate exigencies of police protection sanction summary 
deprivation of property without any hearing whatsoever.6 Summary 
imposition of penalties for violation of immigration laws has also been 
justified as a condition imposed upon a privilege which might be denied 
altogether.’ But it is well settled that the mere fact that administrative 
officials are invested with powers involving deprivation of property 
in their exercise, does not justify such deprivation upon mere offi- 
cial fiat, without hearing. The formal procedure of purely judicial 


1 For an account of the extent of this development, see an article by Roscoe Pound, 
entitled “‘Executive Justice,” 55 Am. L. REG. 137. 

2 Wyman, ADMINISTRATIVE LAw, § 112. 

3 For an explanation of the development of quasi-judicial administrative boards, 
see 55 Am. L. REG. (supra), p. 144 et seq. 

4 Macna Cuarta, cap. 39; Clark’s Case, 5 Coke, 64a; Coxe, 2 Inst. 45 ef seg. See 
McGeueE, Due Process or Law, pp. 24-26, and cases cited in note 5, infra. 

5 McGeneEE, DvE Process or Law, pp. 73-75; Bagg’s Case, 11 Coke, 99 a; The 
King v. The University of Cambridge, 8 Mod. 148; Painter v. Liverpool Gas Co., 
3 Ad. & El. 433; Stewart v. Palmer, 74 N. Y. 183; Londoner v. Denver, 210 U. S. 373; 
and see Simon »v. Craft, 182 U. S. 427, 436; Louisville, etc. R. Co. v. Schmidt, 177 U. ey 
230, 236; Bonaker v. Evans, 16 Q. B. 162, 174. 

6 North American Cold Storage Co. v. Chicago, 211 U. S. 306; Valentine v. Engle- 
wood, 76 N. J. L. 509, 71 Atl. 344; Lawton ». Steele, 152 U.S. 133. 

7 Such is the reasoning of the court in Oceanic Steam Navigation Co. v. Stranahan, 
214 U.S. 320. It is perhaps sufficient when supported by the strong presumption to 
be indulged in favor of the constitutionality of legislative enactments. 

8 Londoner v. Denver, supra; Stewart v. Palmer, supra; see Board of Education 
v. Rice, [r911] A. C. 179, 182; The King v. Local Government Board, [1911] 2 Ir. 
Rep. 331, 344. 
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tribunals,® however, is not required. But how summary such execu- 
tive hearing may be, is nowhere clearly defined. 

A recent decision of the House of Lords finds no denial of due process 
in the refusal to permit a litigant before the Local Government Board 
on the question of the proper condition of a tenement house to learn 
the evidence adduced by his adversary. Local Government Board v. 
Arlidge, Weekly Notes, No. 30, p. 328.!° It does not seem that the case 
can be assimilated to the cases involving imperative necessity for an 
immediate exercise of the police power, since remedial action had already 
been taken, and the only result of delay was continuation of the status 
_ quo.™ It therefore seems contrary to the unanimous American author- 
ity, which emphatically asserts:the right of a litigant at any such hear- 
ing to be fully apprised of all evidentiary matter adduced by the adverse 
party; “for in no other way can a party maintain its rights or make 
its defense.” * These cases differ from the principal case only in that 
the questions in dispute involved much more complex facts. It is true 
that the hearing requisite in any particular case may be made to depend 
to some extent on the relative complexity of the issues generally en- 
countered in cases of that class, and where the legislature has prescribed 


a certain sort of hearing the courts will hesitate to declare it unreasonable © 


on account of the hardships of a particular case.“ The question of the 
condition of a tenement house might, therefore, require a much less 
elaborate hearing than is necessary before the Interstate Commerce 
Commission. But the gulf between a hearing which includes knowledge 
of adverse evidence and one which does not, seems almost as broad as 
between one of the latter sort and none whatsoever — a gulf too broad 
to be spanned, no matter how simple is the question for determination. 
Entire absence of precedent permitting such procedure affords strong 
indication that it has rarely, if ever, been practised. On the other hand, 
history contains at least one famous instance in which such procedure 
was condemned in striking manner by laymen.» 


9 See Wyman, ADMINISTRATIVE Law, § 119; Londoner v. Denver, supra, p. 386; 
Interstate Commerce Commission v. Baird, 194 U. S. 25, 44; Cincinnati, etc. Ry. Co. 
v. Interstate Commerce Commission, 206 U. S. 142, 149. 

10 Although Parliament had left procedure to the discretion of the Board, it would 
violate principles of statutory construction long well settled to interpret general words 
as abolishing the requirement of due process. ‘“‘When some collateral matter arises 
out of general words, and happens to be unreasonable; there the judges are in decency 
to conclude that this consequence was not foreseen by Parliament, and therefore they 
- +e 4 to expound the statute by equity, and only quoad hoc disregard it.” 
1 Bt. Com. ot. 

1 For a description of the procedure, see this issue of the REVIEW, p. 207. For 
a complete account, see the reports of the case in the lower courts; Rex v. Local 
Government Board, Ex parte Arlidge, [1913] 1 K. B. 463; on appeal, [1914] 1 K. B. 160. 

12 Sabre v. Rutland R. Co., 86 Vt. 347, 85 Atl. 693; Interstate Commerce Commis- 
sion v. Louisville, etc. Ry., 227 U. S. 88, 93. 

18 Lamar, J., in Interstate Commerce Commission v. Louisville, etc. Ry., supra, 


at p. 93. 

4 See Bellingham, B. & B. C. R. Co. ». New Whatcom, 172 U. S. 314, 319. 

18 Speaking of the abolition of the star chamber because of its oppressions: “The 
most arbitrary proceedings of the star chamber were based upon the evidence — if 
not of written papers of a private nature or of common rumor — at best of spies and 
informers, who were not confronted with the prisoner whom their charges were to con- 
demn.” MEDLEY, ENGLISH CONSTITUTIONAL History, 3 ed., p. 448. 
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From the standpoint of pure administrative efficiency there is much 
to be said in favor of the House of Lords’ decision. Summary investiga- 
tions would expedite the enforcement of the law where thousands of 
buildings must be inspected and perhaps condemned. But these ad- 
vantages are overbalanced by the dangers of establishing a precedent 
that one may be deprived of property by what might become arbitrary 
executive authority upon evidence he has not seen and cannot know 
how to answer. 


AEROPLANES AND ADMIRALTY. —It is probable that few lawyers 
have ever considered the possibility of bringing a libel in admiralty to 
enforce a lien for repairs to an aeroplane, and indeed the daring origi- 
nality of such a suggestion makes it smack more of the “ Highwayman’s 
Case”! or the “ Widow’s Bill of Peace” ? than a serious legal discussion. 
However, after an aeroplane had fallen in navigable waters of Puget 
Sound, such a libel was actually brought in a federal District Court. 
The court, of course, held that it had no jurisdiction in the matter. 
The Crawford Bros., No. 2, 215 Fed. 269. There are certain considera- 
tions which lend a measure of superficial plausibility to the contention 
that an aeroplane might be made subject to a maritime lien for repairs. 
Admiralty jurisdiction has been greatly extended in the past. In 
America it has been extended to all navigable waters, and everywhere 
scientific progress has rendered logical and necessary the inclusion of 
many kinds of vessels, such as the steamboat and the submarine, un- 
heard of until the nineteenth century.’ Furthermore, it seems feasible 
to apply many rules governing navigation of water to travel in the air. 
This is evinced by the fact that the code recommended by the Inter- 
national Juridic Committee on Aviation‘ is very similar to admiralty 
law in many respects. Nevertheless, it is perfectly clear that in the 
absence of legislation, only courts of general jurisdiction can entertain 
such a case as 

The nearest approach to authority for the plaintiff’s contention is a 
dictum that salvage might be awarded for salving goods dropped into 
the sea from a balloon. This case, and the idea it advanced, that the 
law of salvage applied to objects found floating in the sea that were not 
ships or vessels, and had not been removed from ships or vessels at 
sea, was severely criticized in England,® although the question has 
been left open by the United States Supreme Court.’ But whatever 
may be the law as to salvage, in general it is settled beyond question 
that admiralty jurisdiction can be attached only to craft capable of 


1 2 PcTHIerR, OBLIGATIONS (Evans, notes), p.6,n. In this case a highwayman pe- 
titioned for an accounting of partnership proceeds obtained by robbery. 

* 11 Hare 371,n. In this case a bill was brought to avoid multiplicity of suits by 
or hundred defendants who owed various debts to the plaintiff’s deceased 

usban 

3 An argument from this was pressed in the principal case. 

* See Law Notes (April, 1914), p. 5. 

5 See Fifty Thousand Feet of Timber, 2 Lowell 64, 65. 

6 See The Gas Float Whitton, No. 2, [1896] P. 42, 61. 

7 See Cope v. Vallette Dry Dock Co., 119 U. S. 625, 630. 
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being used as a means of travel or transportation by water, or their 
cargoes,® and there appears to be no decided case in which a maritime 
lien for repairs has been enforced against an object of any other 
description. It is a very nice question whether a hydro-aeroplane 
may not fall within this rule, but there is nothing to indicate that 
the machine in the principal case was anything other than an ordinary 
aeroplane. 


THE PROPER SCOPE OF THE DOCTRINE OF EQUITABLE SERVITUDES. 
— Since the time when Lord Cottenham created an equitable appendix 
to the law of servitudes,! the question as to the nature of these rights and 
the limits within which they should be enforced has been a vexing one. 
This extension of the law resulted from the narrow legal rules govern- 
ing covenants running with the land and easements. In order that the 
burden may run with the land at law, in England the covenant must be 
between a lessor and lessee or their assignees,” to fulfill the requirement 
that there be privity of estate between. the covenanting parties? In 
some of the United States covenants have also been allowed to run when 
the covenantee’s owning an easement in the covenantor’s land con- 
stitutes the only privity of estate The law of easements was also” 
strict. Not only was appurtenancy to a dominant tenement required,® 
except in a few states,® but also, from the principle that easements must 
not create rights of an unusual or capricious character,’ the kinds of 
easements became limited, and with a few exceptions were not recognized 
in the case of negative restrictions on the servient tenement.® 

The cases in which equity first enforced restrictive agreements did 
not purport to add to the law of easements and covenants, but based 
their relief on the principle that it was inequitable, because of unjust 
enrichment, for a person who had notice to take property free from a 
restrictive contract which the owner had made concerning its use.® 


8 The Big Jim, 61 Fed. 503. See authorities cited in The Starbuck, 61 Fed. 502, 
and Ames, Cases ON ADMIRALTY, 75, n. Flotsam, jetsam, and ligan must of course 
be embraced in the term “cargo” to render the above statement accurate. 


? Tulk v. Moxhay, 2 Ph. 774. 

2 Stat. 32 HEN. VIII., c. 34, enlarged the common-law rules which had allowed 
only the assignee of the lessee to sue and be sued. 

Pe, — v. Bailey, 2 My. & K. 517; Austerberry v. Corporation of Oldham, 29 Ch. 
iv. 750, 781. 

4 Morse v. Aldrich, 36 Mass. 449. 

Py Rangeley v. Midland Ry., L. R. 3 Ch. 310; see also Ackroyd v. Smith, 10 C. B. 
164. 

6 Goodrich v. Burbank, 94 Mass. 459. 

7 Per Lord Brougham, Keppell v. Bailey, supra, at 534; Hill ». Tupper, 2 H. & 
C. 121. See GALE, EASEMENTS, 8 ed., ch. 3, for a compilation of the various kinds of 
easements allowed at law in England. 

8 GALE, EASEMENTS, p. 24, names only three negative easements which are recog- 
nized in England, i. ¢., easements for light and air, for support of neighboring soil, 
and to receive the flow of water in an artificial stream. 

® Tulk v. Moxhay, supra; Haywood v. Brunswick Permanent Benefit Building 
Society, 8 Q. B. D. 403. In Hall v. Ewin, 37 Ch. Div. 74, 79, Colton, L. J., said, 
“Tf a man buys land subject to a restrictive covenant, he regulates the price accord- 
ingly,” and concludes that it would be unfair to let him now have the land unrestricted. 
Dean Ames supported this view. Ames, LEcTURES ON LEGAL History, p. 385. 
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This was really arguing in a circle, for the vendor would sell at 
less than the full price only if the law were that the vendee did 
not take free of restrictions. Furthermore, there are no cases refus- 
ing to bind the vendee because he in fact made no profit. This vague 
explanation, therefore, gave no limits to the extent of the doctrine. 
The first hint of a more definite standard came when Sir George 
Jessel perceived that Tulk v. Moxhay’ was really an extension in 
equity either of covenants running with the land or of negative ease- 
ments." The latter analogy seemed triumphant when dominant and 
servient tenements in regard to which the restriction might apply, 
were held necessary.” 

If equitable servitudes are, then, an addition to the law of easements, 
what must be the nature of the dominant estate to which they attach? 
At law one incorporeal estate might be appurtenant to another. There ~ 
is authority to the effect that an easement can be appurtenant to a 
profit, or to another easement. In equity the necessity of a dominant 
tenement is at least as easily complied with as it is at law. The courts 
have allowed equitable servitudes to attach to one chattel for the bene- 
fit of another chattel,!® and have even allowed a servitude to attach to 
one business in favor of another business.!” 

In a recent case the English Court of Appeal seems to have taken 
a stricter view as to the characteristics necessary to constitute a domi- 
nant tenement. London County Council v. Allen, [1914] 3 K. B. 642.18 
A landowner agreed with the London County Council not to build on 
property which the Council wished to use later for street purposes, at 
the end of a street they were then opening. It was admitted that under 
the English law the covenant would not run at law,!* and the court 
denied that it attached in equity, on the ground that there was no 
dominant tenement. The possibility that the public right in the streets 
might be a sufficient dominant estate was not considered, although this 
right is usually termed an easement;”° and even authority which doubts 
this terminology does not suggest that the interest of the public is not 


10 Supra, n. I. 

1 London, etc. Ry. Co. ». Gomm, 20 Ch. Div. 562, 583. . 

12 Formby v. Barker, [1903] 2 Ch. 539; see Peck v. Conway, 119 Mass. 546; Webb 
v. Rollins, 77 Ala. 176, 183. 

Co, Litt., 121 b,n. 7 (H. & B.’s ed.). “A thing incorporeal can be appurte- 
nant to another thing incorporeal, the test being whether they are capable of union 
without incongruity.” 

14 See Hanbury ». Jenkins, [1901] 2 Ch. 4o1, 422. 

1% GaLE, EASEMENTS, 8 ed., p. 12; see Lord Alverstone’s test in Attorney-General 
v. Copeland, [1901] 2 K. B. ror. - 

16 Murphy »v. Christian Press Association, 38 N. Y. App. Div. 426, 56 N. Y. Supp. 
597; Henry v. Dick Co., 224 U. S. 1. 

17 Francisco v. Smith, 143 N. Y. 488, 38 N. E. 980; Fleckenstein v. Fleckenstein, 
66 N. T. Eq. 252, 57 Atl. 1020; Catt v. Tourle, L. R. 4 Ch. 654; Luker v. Dennis, 
7 Ch. Div. 227. : 

18 For a more complete statement of the facts of this case, see this issue of the 
REVIEW, Pp. 213. 

19 This admission would not be necessary in those American states allowing a 
covenant in aid of an easement to run at law. Seen. 4, supra. 

20 Dovaston v. Payne, 2 H. Bl. 527; St. Mary, Newington v. Jacobs, L. R. 7 Q. B. 
47, 54; see 1 ELtiott, Roaps AND STREETS, § 255. 
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a true property right." It is therefore submitted that this restriction 
attached to the benefit of the public user in the streets, and that the 
London County Council in charge of such public interests was the proper 
body to enforce it.” 

The court failed to recognize this, and Scrutton, J., regretting the 
result to which he felt himself forced, suggests that the present rule is 
over narrow, and that it would be of advantage to go back to the old 
doctrine of unjust enrichment, which is, as we have seen, no test at all. 
This result is unnecessary if the courts are sufficiently liberal in their 
test of a dominant estate. In this way a more workable standard is 
obtained and one by which equity may properly carry out Lord Cotten- 
ham’s attempt to add to the narrow limits of easements at law. 


RECENT CASES 


' ADMIRALTY — JURISDICTION — AEROPLANE FALLEN IN NAVIGABLE Wa- 
TERS. — An aeroplane fell in navigable waters of Puget Sound. A libel was 
brought in admiralty to enforce a lien for repairs. Held, that the court had 
no ee The Crawford Bros., No. 2, 215 Fed. 269. (Dist. Ct., W. D. 
Wash. 

For a comment on this extraordinary attempt at the extension of admiralty 
jurisdiction, see NOTES, p. 200. 


BANKRUPCTY — PREFERENCES — INTENT OF DEBTOR: IMPORTANCE OF 
Mortve. — A debtor sent his creditor a check in the ordinary course of busi- 
ness. The creditor failed to cash the check and five days later learned of the 
debtor’s insolvency. Not having the original check with him, the creditor 
then obtained from the debtor a duplicate check, which he cashed. Both 
parties at this time had full knowledge of the insolvency. Held, that this 
transaction is not a voidable preference under the Irish Bankruptcy Act. 
In re Oliver, [1914] 2 Ir. K. B. 356 (C. A.). 

The narrow construction given the words “with a view of giving a prefer- 
ence” in the English bankruptcy law has confined the English law in regard 
to preferences within narrow limits. For a transfer made by a debtor with 
knowledge that it will prefer a creditor is not deemed a preference unless that 
was the debtor’s dominant motive. In re Eaton, [1897] 2 Q.B. 16. Accordingly, 
if the debtor’s motive is to perform a supposed legal duty, or if the payment 
is made because of pressure from a creditor, the transfer is not regarded as pref- 


21 GALE, EASEMENTS, p. 15, doubts whether the right of user of the people in a 
street is an easement because there is no dominant tenement. 

Coverdale v. Charlton, 4 Q. B. D. 104, shows the ordinary operation of this rule. 
The court denies that the Council in the principal case has any estate or interest in the 
land (p. 653), citing §§ 7 and 9 of the London Building Act, 1894; but the statute 
referred to says nothing on that question, merely detailing the method by which the 
Council might accept the dedication of new streets to the public’s use. Stat. 51-52 
Vict., ch. 41, pt. 2, § 4, gives certain powers to the County Council, to the sewer in- 
spector, and to the borough councils as to the ir and management cf the London 
streets. It is not entirely clear from these acts by which body the property interest 
of the people is held, but it would seem from a reading of the provisions that the 
County Council was in control. Even if the County Council were vested with only 

rt of this interest, it would seem that the court should have recognized this part 
interest as sufficient to give the Council power to act. 
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erential. In re Tweedale, [1892] 2 Q. B. 216; Van Casteel v. Booker, 2 Ex. 691. 
Under such a doctrine, the principal case may be supported, since no actual 
desire to prefer was found. In this country, however, a more satisfactory 
doctrine prevails, and the opposite result would certainly be reached under 
the National Bankruptcy Act of 1898, § 60, especially as amended by the 
Act of 1910, which avoids a transfer if the person receiving it has reasonable 
cause to believe that it would effect a preference. Here the debtor’s motive 


- is immaterial. In re Herman, 207 Fed. 594. Motive, as distinguished from 


intent, would be equaily unimportant in finding the “intent to prefer” neces- 
sary to make a preference an act of bankrupcty.. BANKRUpTcy AcT OF 1808, 
§ 3a (2). Inre McGee, 105 Fed. 895. The fact that the original check in 
the principal case was received without knowledge of any insolvency is im- 
material. For the payment of the check and not the giving of it constitutes 
the preference. In re Lyon, 121 Fed. 723. 


BANKRUPTCY — PREFERENCES — NECESSITY OF INTENT TO PREFER UNDER 
NaTIONAL Bankruptcy Act: EFFECT OF AMENDMENT OF 1910. — A company 
transferred certain assets to the defendant, a creditor, within four months 
prior to the institution of bankruptcy proceedings. Its trustee in bankruptcy 
now sues to set aside this transfer. The lower court omitted to charge that 
the transfer would be voidable if the defendant had reasonable cause to believe 
that it would effect a preference. Held, that such omission is error. Soule v. 
First National Bank of Ashton, 140 Pac. 1098, 32 Am. B. R. 536 (Ida.). 

Before the 1910 amendment the federal bankruptcy law provided that to 
render a preference voidable, the person receiving it must “have had reason- 
able cause to believe that it was intended thereby to give a preference.” BANK- 
ruptcy Act of 1898, § 60 b; 1903, § 13 b. This language was construed by the 


’ courts to imply that the debtor must intend a preference. Kimmerle v. Farr, 


189 Fed. 295; Hardy v. Gray, 144 Fed. 922. Contra, Benedict v. Deshel, 177 
N. Y. 1, 68 N. E. 999. But the cases did not determine definitely whether 
this intent could be inferred from the natural and probable results of the 
debtor’s act. Hardy v. Gray, supra. Cf. Alexander v. Redmond, 180 Fed. 92.. 
Section 11 of the 1910 amendment to the Bankruptcy Act under which the 
principal case was decided, provides that a preference shall be voidable when 
the person receiving it shall have reasonable cause to believe that the enforce- 
ment of the transfer “would effect a preference.” Under the present law, 
therefore, the intent of the debtor and the creditor’s belief as to his intent are 
immaterial in determining whether a preference is voidable. It is to be noted, 
however, that to render the transfer an act of bankruptcy the debtor must 
still intend a preference. Bankruptcy Act oF 1898, § 3 @ (2). 


BANKRUPTCY — PROPERTY PASSING TO TRUSTEE— RIGHTS oF ACTION 
ARISING UPON CONTRACT: EFFECT OF AMENDMENT OF 1910. — A material- 
man filed notice of his lien, within the period prescribed by the lien law, but 
two days after the adjudication in bankruptcy of the contractor, to whom 
money was owing under his contract to pave the city streets. The 1910amend- 
ment to § 47 a of the Bankruptcy Act of 1898 gives the trustee the rights of a 
lien creditor on property in the custody of the court, but as to property not in 
the custody of the court the rights of a judgment creditor holding an execu- 
tion returned unsatisfied. Held, that the materialman prevails, on the ground 
that the property is not in the custody of the court. Hildreth Granite Co. v. 
City of Watervliet, 161 App. Div. (N. Y.) 420. 

It seems a serious error to apply the amended § 47 a of the Bankrupicy 
Act to a case like the present. That amendment was primarily intended to 
prefer the trustee to claimants under unrecorded conditional sales and abolish 
the rule of York Mfg. Co. v. Cassell, 201 U. S. 344. See 24 Harv. L. REv. 
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620. It gives the trustee in bankruptcy power over property in the bank- 
rupt’s hands to which another has title by virtue of a private agreement 
with the bankrupt. In re Hammond, 26 Am. B. R. 336. Section 70 a of the 
original act gives the trustee the bankrupt’s title to rights of action arising 
upon contract. The amended section 47 a however speaks of giving a lien, 
and it would be anomalous for the trustee to have a lien on claims to which 
he already has title. Nor is there any specific sum in a contract debtor’s hands 
to which a lien could attach. On its face, therefore, the amendment could not 
be intended to apply to the principal case. The trustee in bankruptcy here had 
title to the claim, and if the materialman is to prevail, it must be on the ground 
that he had already acquired a valid lien under the state law, good against the 
trustee, although not completely perfected before bankruptcy. Crane Co. v. 
Pneumatic Signal Co., 94 App. Div. (N. Y.) 53; Im re Huston, 7 Am. B. R. 92. 
Cf. In re Roeber, 121 Fed. 449. 


BANKS AND BANKING — COLLECTIONS — LIABILITY FOR NEGLIGENCE OF 
CORRESPONDENT BANK. — The A. Bank gave a note, of which it was the in- 
dorsee, to the B. Bank for collection, under an agreement that the latter should 
only be responsible for negligence in choosing its correspondents. The B. 
Bank forwarded to the C. Bank under a similar agreement. The C. Bank 
forwarded to the D. Bank, which in turn forwarded to the E, Bank, neither of 
these banks making any reservation as to liability. Through the negligence of 
the E. Bank in presenting the note for payment, the indorser was released. 
The maker of the note was insolvent. The A. Bank now sues the D. Bank. Held, 
that it can recover. McBride v. Illinois National Bank, 163 App. Div. (N. Y.) 
417. 

New York has adopted the view of many other American courts that in the 

absence of special agreement a depositary bank is liable for the default or 
negligence of its correspondents. National Revere Bank v. National Bank of 
Republic, 172 N. Y. 102, 64 N. E. 799; St. Nicholas Bank v. State National 
Bank, 128 N. Y. 46, 27 N. E. 849. Contra, Wilson v. Carlinville National Bank, 
187 Ill. 222, 58 N. E. 250. Under this rule, however, in a chain of collecting 
banks, only the depositary bank is directly liable to the depositor for the 
acts of its correspondents, for the latter are regarded as the agents not of the 
depositor, but of the depositary bank. Montgomery County Bank v. Albany 
City Bank, 7 N. Y. 459, 464. Nor will a special agreement protecting the de- 
positary bank, according to the first appeal of the principal case, thrust this 
direct liability upon all the subsequent banks. McBride v. Illinois National 
Bank, 138 App. Div. 339, 121 N. Y. Supp. 1041. See 23 Harv. L. REv. 639. 
This liability for the acts of the correspondent banks, the second appeal now 
adds, devolves upon the first bank in the chain which does not protect itself 
by special reservation. The tieory appears to be that the agreement con- 
stitutes the depositary bank, and each succeeding correspondent similarly 
protected, a mere agent to employ some other bank as collector. It seems a 
very forced construction, however, to hold that the reservation goes beyond 
relieving the depositary bank from the rule of respondeat superior, and affects 
the liability of the correspondent banks. Nor can the reservation be construed 
to do more than release the depositary bank from an implied warranty of its 
correspondents, if that be taken as the basis of its liability. Under the rule 
prevailing in many other jurisdictions only the ultimate correspondent bank 
would be liable anyway, and the special agreement protecting the depositary 
bank would therefore be immaterial. Farmer’s Bank of Virginia v. Owen, 5 
Cranch C. C. 504. 


BANKS AND BANKING — COLLECTIONS — NATURE OF L1ABITITY OF DE- 
POSITARY BANK. — The plaintiff deposited at the defendant bank a check on 
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another bank drawn to his order and indorsed in blank. The defendant placed 
the full amount to the plaintiff’s credit subject to check and the plaintiff drew 
on it. A month later the defendant sought to charge the amount to the plain- 
tiff’s account, on the ground that the check had been lost in the mail. Held, 
that the Ge “gage charge it back. Spooner v. Bank of Donalsonville, 82 
S. E. 625 (Ga.). 

The cms of the liability of a bank in which a check indorsed in blank is 
deposited for collection properly depends upon the intent of the parties. Pre- 
sumptively, however, the transaction should not be regarded as a sale, but 
rather as an agency, or more accurately, as a trust, since legal title passes by 
the indorsement. Scott v. Ocean Bank, 23 N. Y. 289. See 18 Harv. L. REv. 
300. Nor is the additional fact that the depositor is allowed to draw against 
the check at once conclusive of a sale. Moors v. Goddard, 147 Mass. 287. 
Contra, Hoffman v. First National Bank, 46 N. J. L. 604. See 13 Harv. L. 
Rev. 416. Under this.view, the bank should not be liable for the amount of 
the check unless itself at fault. Many cases, however, agree with the prin- 
cipal case, and hold the transaction presumptively a sale, at least when 
credit is given the depositor. Metropolitan National Bank v. Loyd, 90 N. Y. 
530; Burton v. United States, 196 U. S. 283; Aebi v. Bank of Evansville, 
124 Wis. 73, 102 N. W. 329. A question then arises as to the effect of an 
arrangement between the parties that the bank may charge back if the check . 
proves uncollectible. Here, too, the courts differ; but many hold that the 
result is to make the bank a mere agent, and not a debtor. Famnset v. Garden 
City State Bank, 24 S. D. 248, 123 N. W. 686; Davis v. Butters Lumber Co., 
130 N. C. 174, 41 S. E. 95. Properly, however, such an arrangement should 
not negative what would otherwise be regarded as a sale, for it simply provides 
a short cut for enforcing the indorsee’s rights against the indorser. Burton 
v. United States, supra; Aebi v. Bank of Evansville, supra. On that .con- 


- struction, an arrangement for charging back in the principal case would leave 


the transaction still a sale, but the case would not even then be a proper one 
for the bank to charge the depositor as its indorser. 


CARRIERS — PASSENGERS: EJECTION OF PASSENGERS — REFUSAL TO PAy 
Untawrut Fare. — An electric railway company interpreted the two fran- 
chises under which it was operating as authorizing a fare of fifteen cents be- 
tween two points. The plaintiff, upon refusing to pay more than ten cents to 
ride this distance, was ejected from a car and sued the company for assault 
and battery. The court found that upon a proper construction of the fran- 
chises ten cents was the maximum lawful fare. Held, that the plaintiff may 
recover. Raynor v. New York & L. I. Traction Co., 86 Misc. (N. Y.) 201, 
149 N. Y. Supp. 151 (Nassau County Ct.). 

At present the authorities tend to decide in favor of the passenger the old 
conflict concerning a carrier’s liability for ejecting a passenger whose failure 
to produce a proper ticket is the fault of the carrier’s agents. See 20 Harv. L. 
Rev. 137. Thus a passenger who has received an invalid ticket or an im- 
proper street car transfer may generally recover for his consequent ejection. 
New York, L. E. & W. R. Co. v. Winter’s Adm’r, 143 U. S. 60; Murdock v. 
Boston & Albany R. Co., 137 Mass. 293. Contra, Norton v. Consolidated Ry. 
Co., 79 Conn. 109, 63 Atl. 1087. Cf. Shelton v. Erie R. Co., 73 N. J. L. 558, 66 
Atl. 403. Again, the weight of authority is that a passenger who has been 
denied an opportunity to buy a ticket may recover if ejected for refusing to — 
pay the higher cash fare. Forsee v. Alabama G. S. R. Co., 63 Miss. 66; Ammons 
v. Southern Ry. Co., 138 N. C. 555, 51 S. E. 127. Contra, Monnier v. New York 
Central & H. R. R. Co., 175 N. Y. 281, 67 N. E. 569. In spite of the carrier’s 
primary fault, the real necessity for a regulation requiring the production of 


.tickets, and the possible application of the rule against avoidable damages, 
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raise serious doubts as to the advisability of giving the passenger any other 
protection than a recovery for the carrier’s original neglect of duty. See 
2 Wyman, PuBLIC SERVICE CORPORATIONS, § 880 e¢ seg.; 16 Harv. L. REv. 
139. But in any event the result in the principal case is unimpeachable. 
The resistance here was not to the enforcement of a regulation of the carrier, 
but to the collection of a fare in excess of that allowed by law. It is well settled 
that in such a case one may recover for being ejected. Adams v. Union R. 
Co., 21 R. I. 134, 42 Atl. 515. 


CoNSTITUTIONAL LAw— Dr Process or Law — Ricut To HEAR Ap- 
VERSE EVIDENCE IN HEARING BEFORE ADMINISTRATIVE Boarp.—On an 
appeal to the English Local Government Board, made under the Housing Acts 
(53 & 54 Vict., c. 70; 9 Edw. VII., c. 44), from a decision refusing to terminate a 
closing order against a tenement house, the appellant was heard but was re- 
fused access to certain adverse reports which the Board had as evidence against 
him. The Board was given authority to formulate rules of procedure. Held, 
that the appellant had a proper hearing. Local Government Board v. Arlidge, 
Weekly Notes, No. 30, p. 328 (House of Lords). 

For a discussion of this most important decision and its bearing on the ques- 
tion of the procedure in hearings before administrative boards, see Notes, 


p. 198. 


DISCOVERY — PRIVILEGE Notes OF Previous LEGAL PROCEEDINGS 
MADE IN ANTICIPATION OF FUTURE LITIGATION. — In anticipation of further 
litigation, the defendant had had shorthand notes taken of the proceedings 
against him by the owner of the taxicab with which his automobile had col- 
lided. In an action against the same defendant arising out of the same colli- 
sion, the plaintiff asks discovery and inspection of the notes in the possession 
of the defendant. Held, that discovery will be ordered. Lambert v. Horne, 111 
L. T. R. 179 (C. A.). 

This case is in accord with the great weight of English authority. Rawstone 
v. Preston Corporation, 30 Ch. D. 116; In re Worswick, 38 Ch. D. 370; Nicholl 
v. Jones, 2 H. & M. 588; Ainsworth v. Wilding, [1900] 2 Ch. D. 315. Con- 
tra, Nordon v. Defries, 8 Q. B. D. 508. There is no American authority 
directly in point, although shorthand notes of proceedings before the grand 
jury have been held privileged, on the ground that such proceedings are not 
publici juris. State v. Rhoads, 81 Oh. St. 397, 91 N. E. 186. It is true that 
the privilege protecting communications between attorney and client covers 
material collected for submission to a solicitor or information obtained by the 
solicitor for the purposes of litigation. Southwark & Vauxhall Water Co. 
v. Quick, 3 Q. B. D. 315; Lyell v. Kennedy, 27 Ch. D. 1. But proceedings in 
open court are in no way privileged or confidential. In re Worswick, supra; 
People v. Petersen, 60 N. Y. App. Div. 118. And since the words themselves 
are not privileged, the principal case properly orders discovery of a physical 
reproduction of them, which involved no peculiar skill or knowledge. For the 
law cannot deal justly between the parties if either has an unfair advantage, 
and so long as no hard and fast rule of privilege stands in the way, the court 
should require any disclosures necessary to aid in reaching an equitable result. 


DomictLE — HusBAND AND WIFE: PossIBILity oF SEPARATE — 
A wife lived in New York for twenty-six years apart from her husband, who 
lived outside the state. She had made no attempt to obtain a decree of sep- 
aration, nor were grounds therefor shown. Held, that she had acquired a domi- 
cile in _ York. In re Crosby’s Estate, 85 Misc. (N. Y.) 679 (Surr. Ct., N. Y. 
County). 
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For a discussion of the wife’s rights to acquire a domicile apart from her 
husband without showing cause for divorce, see this issue of the REvIEw, 
p. 196. 


EmInENT DoMAIN— FoR WHAT PuRPOSES PROPERTY MAY BE TAKEN — 
Lanp CONDEMNED BY RAILROAD USED FOR PRIVATE WAREHOUSE. — A rail- 
road condemned for its right of way land owned in fee by the plaintiff. Sub- 
sequently the railroad leased the land for private warehouse purposes to the 
defendant, who agreed to prefer the railroad in routing freight. The plaintiff 
now seeks to recover possession. Held, that he cannot recover. Coit v. Owenby- 
Wofford Co., 81 S. E. 1067 (N. C.). 

The principal case takes the ground that, while the land was used directly 
for a private business, the chief purpose was to afford facilities for the lessee, 
as a patron of the road, in the storage, receipt, and shipment of freight. 
If the lessee was one of the largest shippers at that point, and the erection of 
the warehouse would greatly relieve the facilities for general freight, the lease 
of railroad land with that end in view would be strictly parallel to the con- 
struction of a spur track which reaches only a single large shipper, but im- 
proves traffic conditions-in general by affording increased trackage facilities 
and relieving congestion at the point. Hairston v. Danville & Western Ry. 
Co., 208 U. S. 598. Such a warehouse, again by analogy to the spur track, 
would be under obligation to serve the general public in case demand 
were made. See Union Lime Co. v. Chicago & N. W. Ry. Co., 233 U. S. 
211, 220. Unless these facts are assumed as the basis of the present de- 
cision, the result must be regarded as wrong. For an ordinary private ware- 
house, which bears no relation to the transportation facilities of the railroad, is 
undoubtedly an improper user. Proprietors of Locks and Canals on Merrimack 
River v. Nashua & Lowell R. Co., 104 Mass. 1. A public warehouse, on the 
other hand, would unquestionably have been a public purpose. Gurney v. 
Minneapolis Union Elevator Co., 63 Minn. 70, 65 N. W. 136. 


EXECUTORS AND ADMINISTRATORS — TITLE — EFFECT OF REVOCATION OF 
ADMINISTRATION UPON Bond Fipz PurcHASER’s TITLE TO Assets. — An 
administrator sold assets to the defendant, a bond fide purchaser. Thereafter 
a will was discovered, which appointed the plaintiff executor. He probated 
the will, had the administration revoked, and now sues the defendant to recover 
the property. Held, that he may not recover. Hewson v. Shelley, [1914] 
2 Ch. 13 (C. A.). 

The grant of probate or administration by a court of competent jurisdic- 
tion is a judicial act which, until revoked, is conclusive of the rights deter- 
mined. Prosser v. Wagner, 1 C. B. N. Ss. 289; In re Ivory, 10 Ch. D. 372. 
Consequently, payment of a debt to a regularly appointed executor or ad- 
ministrator is a good discharge, although the probate or grant is afterwards 
revoked. Allen v. Dundas, 3 T. R. 125. In spite of this principle, the earlier 
English authorities held that a title acquired under a grant of administration 
was void against the executor of a subsequently discovered will. The theory 
was that on the death of the testator title had vested in the executor by force 
of the will, and that, therefore, the grant of administration conferred no title 
upon the administrator. Graysbrook v. Fox, 1 Plowd. 275; Ellis v. Ellis, 
[1905] 1 Ch. 613. But American courts have never recognized this excep- 
tional doctrine. Kittredge v. Folsom, 8 N. H. 98. See Monroe v. James, 
4 Munf. (Va.) 194, 196. If the purchaser’s title were thus liable to be adjudged 
worthless, the effective administration of estates would be impeded and respect 
for judicial acts considerably impaired. It is well, therefore, that the technical 
English doctrine, born of a time when the ecclesiastical courts were held in 
jealous disfavor, has been definitely repudiated by the principal case. 
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INJUNCTIONS — NATURE AND SCOPE OF THE REMEDY — INJUNCTION AGAINST 
CONTINUING TRESPASS WHERE DAMAGES ARE NOMINAL. — The defendant, the 
owner of a water-power plant, built a dam in such a way that the level of the 
stream was raised as it flowed through a chasm owned by the plaintiff. The 
property encroached upon was of no possible use to the owner, and there had 
been a judicial determination that the damages were only nominal. The 
injunction sought by the plaintiff against the continuance of the trespass 
would cause serious inconvenience to the defendant and to the public. Held, 
that the plaintiff is not entitled to injunctive relief. McCann v. Chasm Power 
Co., 211 N. Y. 301, 105 N. E. 416. 

The inadequacy of the legal remedy and the danger of a multiplicity of 
suits establishes the jurisdiction of equity to restrain a continuing trespass. 
Goodson v. Richardson, L. R. 9 Ch. App. 221; Delaware, L. & W. R. Co. v. 
Breckenridge, 57 N. J. Eq. 154, 41 Atl. 966. But whether it will be exercised 
where the damages are only nominal, and the resulting inconvenience to the 
defendant great, has caused much diversity of judicial opinion. The English 
authorities argue that the owner’s damages from a permanent invasion of his 
land are of necessity substantial, because of his present power to exact a high 
price from the trespasser for the coveted privilege, and the danger of the ulti- 
mate acquisition of the right by adverse user. Goodson v. Richardson, supra; 
Powell v. Aiken, 4 K. & J. 343. But the adverse user is easily interrupted and 
the policy of the principal case seems on the whole more equitable than the 
rigid rule of the English courts. The danger that it may encourage wilful 
appropriation of another’s land undoubtedly exists. But this seems out- 
weighed by the danger that by granting an injunction a court of equity might 
be furnishing the owner with a weapon for extorting an unconscionable price 
for the privilege. Weight should be given also to the consideration that 
here public interest is against granting an injunction. Conger v. New York, 
etc. R. Co., 120 N. Y. 29. On the balance of convenience, therefore, equity 
seems justified in refusing its extraordinary relief. Bassett v. Salisbury Manu- 
facturing Co., 47 N. H. 426; Crescent Mining Co. v. Silver King Mining Co., 17 
Utah 444, 54 Pac. 244; McCullough v. Denver, 39 Fed. 307. Contra, Richards 
v. Dower, 64 Cal. 62, 28 Pac. 113. 


INSURANCE — ACCIDENT INSURANCE — MEANING OF “ ACCIDENTAL” IN THE 
Poticy. — The insured saw a man accidentally burned to death, and was so 
affected that he died shortly afterward of apoplexy, produced either by the 
intense excitement of witnessing the fire or by a fall caused by fainting from 
such excitement, and perhaps by both. The beneficiary now sues upon an in- 
surance policy payable in the event of the “accidental death” of the insured. 
Held, that the trier of the facts could reasonably find the death to have been 
International Traveler's Ass’n v. Branum, 169 S. W. 389 (Tex. 
Civ. App.). 

The aa “accident” in insurance policies has been productive of frequent 
litigation. Its meaning is purely a question of fact, determined by what an or- 
dinary reasonable man would consider an accident in the popular sense. United 
States Mutual Accident Ass’n v. Barry, 131 U.S. 100, 121. See 24 Harv. L. 
REv. 221. Death from disease, of course, is ordinarily not an accident. Sinclair 
v. Maritime, etc. Ins. Co., 3 E. & E. 478. But when the disease is itself directly 
attributable to a previous accident, as where a fall produces apoplexy, the 
death is justly considered accidental. National Benefit Ass’n v. Grauman, 
107 Ind. 288. This authority would probably cover the principal case, assum- 
ing that the fall was responsible for the apoplexy. For a sudden and temporary 
physical disturbance like the fainting spell is properly not a disease. Manu- 
facturer’s Accident Indemnity Co. v. Dorgan, 58 Fed. 945, 955; Meyer v. Fidelity 
& Casualty Co., 96 Iowa 378,65 N. W. 328. The death seems no less accidental 
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on the assumption that the excitement produced the apoplexy. In a sense, 
deliberately witnessing an accident is not an accident, and the natural excitement 
of such an occasion is perhaps not accidental. Nevertheless the fatal physical 


. reactions were induced not by forces arising primarily within the system, but 


by something external, by a violent spectacle which affected the beholder in a 
most abnormal and improbable way. See Yates v. South Kirby, etc. Collieries Lid., 
[r910] 2 K. B. 538. Though the outside occurrence operated in mental channels 
rather than by direct physical contact, the unexpected effect should not be 
deemed any less an accident. And so it seems to have been held. McGlinchy 
v. Fidelity & Casualty Co., 80 Me. 251, 14 Atl. 13; Pugh v. London, B. & S. C. 
Ry. Co., [1896] 2 Q. B. 248. 


LEGACIES AND DEvIsES — DISCLAIMER BY PAROL. — A testatrix, survived 
by sons and daughters, had devised and bequeathed her entire estate to the 
daughters. Shortly after her death the will was destroyed by the sons in the 
presence of the daughters and without objection on their part. Within a few 
days the daughters, without consideration, signed an informal writing waiving 
all rights under the will. ‘They now sue for their interest thereunder. Held, 
that they cannot recover: Dueringer v. Klocke, 86 Misc. (N. Y.) 404, 149 N. Y. 
Supp. 332. 

The decision takes the ground that the destruction of the will was a valid 
disclaimer, of which the written waiver was only a memorandum. In this 
country a parol disclaimer by a devisee or legatee is effective. Defreese v. 
Lake, 109 Mich. 415,67 N. W. 505; Wonsetler v. Wonsetler, 23 Pa. Super. Ct. 
321; Tarr v. Robinson, 158 Pa. 60. Contra, Bryan v. Hyre, 1 Rob. (Va.) 94. 
The law is probably the same in England, but the point has not been definitely 
decided. See Townson v. Tickell, 3 B. & Ald. 31, 38; Doe d. Smyth v. Smyth, 
6 B. & C. 112, 117; SHEPPARD’S TOUCHSTONE, 452; 4 KENT, COMMENTARIES, 
534. Bryan v. Hyre, supra, is often cited for the proposition that a dis- 
claimer of realty can only be effected’ by deed, but the case merely upheld 
a charge that.such disclaimer must be in writing. There is no modern author- 
ity to support that decision, although the ancient rule was that a disclaimer 
must be by matter of record. See Budler and Baker’s Case, 3 Coke 25, 26 a; 
8 Vin. Asr., DISAGREEMENT. Whether a given set of acts constitutes a dis- 
claimer is a question of fact. Defreese v. Lake, supra. And the renuncia- 
tion must be unequivocal. Webster v. Gilman, Fed. Cas., No. 17,335. The 
principal case is clearly correct, although on the ground taken by the court, 
that the destruction of the will alone constituted a disclaimer, it is arguable that 
the question should have been left to the jury. A devisee’s or legatee’s 
situation is to be distinguished from an heir’s, for when property passes by 
descent, title vests without any possibility of renunciation. Watson v. Watson, 
13 Conn. 83. 


Limitation OF ACTION— NATURE AND CONSTRUCTION OF STATUTE — 
LecaL DISABILITY: WHETHER PLAINTIFF’S PROOF IN BANKRUPTCY STOPS 
RUNNING OF STATUTE. — A creditor whose right accrued just before the debtor’s 
bankruptcy in 1904 proved his claim in bankruptcy and was paid dividends 
upon it. In 1908 he brought suit in the state court, and this action was con- 
tinued until in r910 the debtor’s application for a discharge in bankruptcy was 
refused. The period of limitation under the state statute was three years, but 
any person under a legal disability might bring an action within a year after 
the disability was removed. Held, that the plaintiff’s action is barred. Simp- 
son v. Tootle, etc. Co., 32 Am. B. R. 551 (Okla.). 

Whether the pendency of bankruptcy proceedings against a defendant con- 
stitutes a legal disability upon the plaintiff has not been decided previously 
under the present bankruptcy act. Under the law of 1867 a creditor who 
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roved his claim in bankruptcy was held to be disabled, because he was for- 
bidden to maintain an action in any other court until the question of the 
bankrupt’s discharge was determined. Hall v. Greenbaum, 33 Fed. 22; Rosen- 
thal v. Plumb, 25 Hun (N. Y.) 336. But if his claim, though provable, was 
not proved, the statute would run against him, for he was not unqualifiedly 
prohibited from bringing suit elsewhere. Cleveland v. Johnson, 5 Misc. (N. Y.) 
484, 26 N. Y. Supp. 734; Davidson v. Fisher, 41 Minn. 363, 43 N. W. 79. The 
present law in terms provides for staying only such suits as are pending against 
the bankrupt when the petition is filed, and is mandatory only for the period 
up to the adjudication of bankruptcy. BANKRuptcy Act oF 1898, § 11. The 
power to restrain suits brought later must, therefore, be found by implication 
or in the general equitable power of the court to protect its jurisdiction. See 
In re Basch, 97 Fed. 761; COLLIER, BANKRUPTCY, 9 ed., 262. In so far as the 
mandatory provision does not control, the granting of injunctions to stay pro- 
ceedings in other courts is governed by the sound discretion of the court of 
bankruptcy. In re Globe Cycle Works, 2 Am. B. R. 447; In re Franklin, 
106 Fed. 666; In re Mercedes Import Co., 166 Fed. 427. The consequent 
possibility of successfully prosecuting a suit during the pendency of bank- 
ruptcy proceedings against the defendant would seem to justify the principal 
case. 


PLepcEs — Loss or LIEN —REDELIVERY TO PLEDGOR AS AGENT. — An 
automobile company delivered an automobile to the defendant by way of 
pledge. The defendant immediately returned the car and stored it in the 
company’s garage, for purposes of demonstration and sale. The automobile 
company then became insolvent, and its trustee in bankruptcy now claims 
the machine as against the pledgee. Held, that the trustee in bankruptcy 
takes subject to the pledge. W. S. Biles & Co. v. Elliotte, 215 Fed. 340 
(C.C.A., 6th Circ.). 

The general rule is that a pledgee’s interest must be evidenced by possession. 
Black v. Bogert, 65 N. Y. 601; Collins v. Buck, 63 Me. 459. But the authorities 
allow the pledgee to return the property to the pledgor for a temporary or 
special purpose without loss of the lien between the parties. Cooper v. Ray, 
47 Ill. 53; Way v. Davidson, 12 Gray (Mass.) 465. Many cases anomalously 
hold that under such circumstances the lien is good even against intervening 


rights. McClung v. Colwell, 107 Tenn. 594, 64 S. W. 890; Northwestern Bank ~ 


v. Poynter, Son, & MacDonalds, [1895] A. C. 56. Contra, Bodenhammer v. 
Newsom, 5 Jones (N. C.) 107. Where actual delivery of the property is dif- 
ficult and inconvenient, there is a modern tendency to hold the pledge valid, 
if the goods are clearly marked to indicate the pledgee’s possession, although 
they remain on the premises of the pledgor. Philadelphia Warehouse Co. v. 
Winchester, 156 Fed. 600; Bush v. Export Storage Co., 136 Fed. 918. But this 
doctrine, which must be based on the notice of the pledgee’s equitable rights 
given by the marks, has no application when the goods bear no evidence of 
the pledge. American Can Co. v. Erie Preserving Co., 171 Fed. 540; Bank of 
North America v. Penn Motor Car Co., 235 Pa. 194, 83 Atl. 622. The principal 
case seems to go farther than any of these authorities justify, and can only be 
supported as an extension of the doctrine concerning redelivery to the pledgor 
for a special purpose. Although well settled, this exception is doubtful in 
theory, and it is very undesirable to extend it so far that it virtually does away 
with the rule that possession is necessary to a valid pledge. 


RESTRAINT OF TRADE — SHERMAN ANTI-TRustT LAW — REGULATION OF 
CoMBINATION wiTHOoUT DissoLuTION: INJUNCTION AGAINST “FIGHTING 
Sutps.’’ — Several large transatlantic steamship lines formed a combination 
to regulate the transportation of steerage passengers. Competition among the 
members was reduced, but rates were not unduly increased, and the service 
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and accommodations were much improved. In order to destroy compe- 
tition, the combination ran “fighting ships” at cut rates to divert trade 
from rival ships, sailing from the same port ‘at the same time. The govern- 
ment, by suit in equity, now seeks the dissolution of the combination 
under the Sherman Anti-Trust Act. Held, that the combination will not 
be dissolved, but that the use of the “fighting ships” will be enjoined. 
United States v. Hamburg-American Line, 52 N. Y. L. J. 189 (Dist. Ct., S. D. 
N. Y.). 

The court applies the rule of reason emphasized in the Standard Oil and 
Tobacco cases. See Standard Oil Co. v. United States, 221 U.S. 1; United States 
v. American Tobacco Co., 221 U.S. 106. See 25 Harv. L. Rev. 71. Under this 
test the “fighting ships” were found to be an unreasonable means of destroy- 
ing competition and were enjoined. See 29 PoL. Sc. QUART. 282, 288. But the 
combination itself was declared in other respects reasonable, in view of all the 
circumstances and the benefits conferred on the public, and dissolution was 
accordingly refused. Cf. United States v. St. Louis Terminal, 224 U. S. 383. 
How far this application of the test of reasonableness will be sustained is not 
clear at present. See 28 Harv. L. Rev. 87. In reaching its conclusion the 
court in the principal- case received valuable aid from the report, based on 
similar evidence, of the Standing Committee on Merchant Marine and Fish- 
eries. 63d Concress, 2d Session, H. Doc. 805. Ordinarily such extensive 
data are not available to the courts when the reasonableness of a given re- 
straint of trade is in question, and the result is therefore apt to depend upon 
the individual economic theories of the court. These difficulties, however, may 
perhaps be overcome by placing the matter in the hands of a single special 
tribunal, and the recent legislation establishing the Federal Trade Commission 
is designed to accomplish this result. 63d Concress, Pustic Act, No. 203, 
approved September 26, 1914. 


RESTRICTIONS AND RESTRICTIVE AGREEMENTS AS TO THE USE OF PROPERTY 
— SALE oF Lots AccorDING TO A PLat. — The defendant divided her land 
for sale into building lots according to a plat, and conveyed a lot to the plain- 
tiff’s predecessor in title, by a deed referring to the plat, which showed the 
abutting lot to be a large undivided corner lot, owned by the defendant. The 
defendant is now offering for sale a portion of this corner lot contrary to the 
general plat, and the plaintiff brings a bill in equity to prevent the sale. Held, 
that the relief sought will be granted. Schickhaus v. Sanford, 91 Atl. 878 
(N. J., Chanc.). 

A restriction upon the use of land will be enforced by equity against purchas- 
ers with notice in favor of land intended to be benefited by the restriction. 
Tulk v. Moxhay, 2 Ph. 774; Kirkpatrick v. Peshine, 24 N. J. Eq. 206. This 
doctrine is not confined to any legal analogy, but is purely equitable and is 
based upon the principle that equity will carry out the intent of the parties. 
Whitney v. Union Ry. Co., 11 Gray (Mass.) 359, 364; see 24 Harv. L. Rev. 
574. The form of the agreement will therefore be immaterial, for equity looks 
behind the form, and enforces the intent to bind the one piece of land for the 
benefit of the other. Tulk v. Moxhay, supra. This intent appears clearly 
where, as in the principal case, there is a conveyance with reference to a plat 
which shows the restrictions, and equity properly regards the land sold under 
such a general scheme as bound by the restrictions. Tallmadge v. East River 
Bank, 26 N. Y. 105. Furthermore, the dominant owners will be able to en- 
force the servitude against the land bound, irrespective of the order of purchase. 
Elliston v. Reacher, [1908] 2 Ch. 374, 665; Barrow v. Richard, 8 Paige (N. Y.) — 
351. All difficulties as to notice are obviated, of course, when the restrictions 
are sought to be enforced against land still retained under the scheme by the 


original grantor. 
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RESTRICTIONS AND RESTRICTIVE AGREEMENTS AS TO THE USE OF PROPERTY 
— WHERE THE COVENANTEE HAS NO CORPOREAL INTEREST IN ADJOINING 
Lanb. — The predecessor in title of the defendant covenanted with the London 
County Council that, in consideration of the latter’s sanctioning the laying out 
of a street across his property, he would not build at the end of the proposed 
street, where the Council intended to continue the street at a later time. The 
Council sought to enforce this covenant against the defendant, the present 
owner, who took the land with notice. Held, that the covenant cannot be 
enforced. London County Council v. Allen, [1914] 3 K. B. 642. 

See page 201 of this issue of the Review for a discussion of the nature and 
proper limits of the doctrine of equitable servitudes. 


SALES — IMPLIED WARRANTY — EXCLUSION BY EXPRESS WARRANTY. — 
The defendant, a canner, contracted to sell to the plaintiff, a jobber of bakers’ 
supplies, a quantity of canned apples guaranteed for six months against 
“swells,” caused by gas from the souring of the fruit. After delivery, the 
apples developed a strong flavor of gasoline and rubber, so that the plaintiff’s 
customers refused to purchase them. He now sues the defendant on an implied 
warranty of fitness and merchantability. Held, that the plaintiff may recover. 
Wolverine Spice Co. v. Fallas, 148 N. W. 701 (Mich.). 

Ordinarily a warranty of merchantability and fitness for the intended pur- 
pose would be implied on a sale of unspecified goods such as that in the prin- 
cipal case. Hood v. Bloch Bros., 29 W. Va. 244, 11 S. E. gto. It is sometimes 
said, however, that this implication is necessarily excluded by an express war- 
ranty in the contract. See Turl’s Sons v. Williams, etc. Co., 136 App. Div. 
710, 712; 121 N. Y. Supp. 478, 480. In certain cases, of course, an express 
warranty clearly shows an intention to exclude any implied agreements, as 
when the seller expressly warrants only certain qualities, or when he agrees 
simply that the product shall conform to specifications furnished by the buyer. 
Dowagiac Mfg. Co. v. Mahon, 13 N. D. 257, 101 N. W. 903; Gill & Co. v. 
National Gaslight Co., 172 Mich. 295, 137 N. W. 690. The same intention is 
apparent when the express warranty is as broad as that sought to be implied, 
but is unavailable, because the buyer has not performed a condition pre- 
cedent. Wasatch Canning Co. v. Morgan Canning Co., 32 Utah 229, 89 Pac. 
1089. But it seems clear that a simple warranty of quality, not in any respect 
inconsistent with the implication, does not exclude an implied warranty of fit- 
ness and merchantability, for warranties are usually expressed in the contract 
to protect the buyer, not to limit the liability of the seller. Cook v. Darling, 
160 Mich. 475, 125 N. W. 411; Boulware v. Victor Auto Mfg. Co., 152 Mo. 
App. 524, 134 S. W. 7. See Untrorm Sates Act, §15 (6). : 


SPECIFIC PERFORMANCE — DEFENSES — CLEAN HANDS: APPLICATION OF 
THE Maxim TO BASEBALL Contracts. — The defendant, a baseball player of 
exceptional ability, was induced by the plaintiffs to sign a contract to play for 
them, although they knew that he was obliged by the reserve clause of his 
contract with the Philadelphia Club to offer his services for the season to that 
club. The Philadelphia Club had the right to terminate this contract on ten 
days’ notice to the defendant. The plaintiffs seek an injunction to restrain 
the defendant from playing for the Philadelphia Club. Held, that the in- 
junction will be refused. Weegham v. Killifer, 215 Fed. 168 (Dist. Ct., W. D., 
Mich.); affirmed, 215 Fed. 289 (C. C. A., 6th Circ.). 

The defendant here was bound by a contract similar to the one in the previ- 
ous case to play baseball for the plaintiff during the season. The contract was 


the one prescribed by the National Commission under the National Agreement, — 


which controls forty leagues and substantially all professional baseball players 
in the country. The defendant broke this contract and signed another with 


} 
{ 

ij 
ij 


| 
a 
{ 
| 
| 
| 
i 
if 
ij 


214 HARVARD LAW REVIEW 


the Buffalo Federal League Club. The plaintiff seeks an injunction to restrain 
the defendant from playing for any other club during the period of their con- 
tract. Held, that the plaintiff is not entitled to the relief sought. American 
League Baseball Club of Chicago v. Chase, 149 N. Y. Supp. 6 (Sup. Ct.). 

Both cases illustrate the application of the maxim that he who comes into. 
equity must come with clean hands. In the first case, if the prior contract were 
enforceable, inducement of a breach would be clearly a legal wrong. Lumley v.: 
Gye, 2 E. & B. 216, 22 L. J. Q. B. 463; Wanderers Hockey Club v. Johnson, 25, 
West. L. R. 434 (Brit. Col.). The courts have held, however, that the reserve. 
clause is merely an agreement to make a contract if the parties can agree, and 
is not enforceable at law or in equity. Metropolitan Exhibition Co. v. Ward, 24. 
Abb. N. C. 393, 9 N. Y. Supp. 779. But the plaintiff’s conduct in inducing a 
breach of the obligation is still inequitable enough to warrant a denial of injunc- 
tive relief. Cf. Keane v. Boycott, 2 H. Bl. 511. The second case refuses relief on 
the double ground of the lack of mutuality of remedy arising from the club’s. 
option to terminate and the inequitableness of the plaintiff’s conduct in striving: 
to obtain a monopoly of the baseball business. On the point of mutuality, the. 
court follows the weight of authority, although what appears to be a better. 
view would enjoin a breach. Philadelphia Ball Co. v. Lajoie, 202 Pa. 210, 51 
Atl. 973. See Ames, Mutuality in Specific Performance, 3 Cot. L. REv. 1,. 
11. The denial of equitable relief because of the plaintiff’s part in a monop- 
olistic combination rests upon the substantially absolute control exercised by: 
the association of baseball clubs operating under the National Agreement over, 
the transfer and exchange of professional players. As the court says, such a. 
combination is clearly not monopoly within the Sherman Anti-Trust Law,. for 
it does not involve control of interstate commerce. See Metropolitan Opera 
Co..v. Hammerstein, 147 N. Y. Supp. 532, 535 (Sup. Ct.). The conclusion 
that it is nevertheless an illegal monopoly at common law is more doubt- 
ful, for there was no evidence of unlawful or oppressive measures or that 
the combination was more than a reasonably necessary means of regu- 
lating professional baseball. See Eppy, ComBINATions, §§ 305, 559. But if 
the arrangement is to be regarded as monopolistic [because of its undue in- 
terference with the individual’s freedom of contract, it is clear that equity 
er aid it. O’Brien v. Musical Mutual Protective Union, 64 N. J. Eq. 525, 
54 Atl. 150. 


TAXATION — WHERE PROPERTY MAY BE TAXED — TAXATION OF FOREIGN 
CORPORATIONS ON CREDITS IN HaAnps OF LocaL AGENT. — A Tennessee cor; 
poration had an office in Alabama. By statute, Alabama levied a tax on the 
solvent credits payable in Alabama arising from the corporation’s local busi- 
ness there. Held, that the tax is valid. State v. Tennessee Coal, Iron, & R. 
Co., 66 So. 178 (Ala.). 

A corporation has its domicile only in the State in which it is incorporated. 
Bergner & Engel Brewing Co. v. Dreyfus, 172 Mass. 154, 51 N. E. 531; Chafee 
v. Fourth National Bank, 71 Me. 514. Accordingly, it must be on some basis 
other than domicile that a state in which a foreign corporation maintains a 
branch office is able to tax the corporation for credits arising from the local 
business. And except for that fictional situs at the obligee’s domicile, a chose 
in action as such can have no situs. See 27 Harv. L. REV. 107,113; 28 ibid. 104. 
From the business point of view, however, such credits form part of the stock 
in trade of the local office, and are taxable accordingly as property within the 
jurisdiction. Metropolitan Life Ins. Co. v. New Orleans, 205 U. S. 545} Hub- 
bard v. Brush, 61 Oh. St. 252, 55 N. E. 829. But the cases properly insist that 
the branch office be more than a mere collection agent, and will permit a tax 
only on the credits that are really part of the local office’s investment. Reat 
v.. People, 201 Ill. 469, 66 N. E. 242; Myers v. Seaberger, 45 Oh. St. 232, 12 
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N. E. 796. In the principal case, the court talks of commercial domicile, and 
of the situs of choses in action, but the true basis of the decision must be that 
the credits in question represent business capital ersployed in the state, taxa- 
ble in much the same manner as any merchant’s stock in trade. 


Torts — INTERFERENCE WITH BUSINESS OR OCCUPATION — JUSTIFICA- 
TION — INTERPRETATION OF ENGLISH TRADES Disputes Act OF 1906.—A 
stevedores’ association, by agreement with a dockworkers’ union, undertook 
to maintain union conditions and rates of pay, while the dockworkers agreed 
to protect the stevedores in maintaining a scale of charges to customers, by 
refusing to work for any stevedore who undercut the accepted rates. The 
plaintiff, a stevedore, maintained union conditions for his workmen but re- 


fused to join the association, and charged less than the association’s rates to | 


shipowners. The defendants; three stevedores and three union officials, 
therefore induced his men to strike, in violation of their contracts. The 
Trapves Disputes Act of 1906, 6 Edw. VII, c. 47, § 3, establishes a defense to 
this type of action if the acts complained of are done “in contemplation or 
furtherance of a trade dispute.”’ Section 5 (3) then defines a trade dispute as 
“any dispute between employers and workmen, or between workmen and 
workmen,” connected broadly with conditions or terms of employment. The 
jury found that this was a dispute between employers, and that the dock- 
workers were “brought in to assist” the stevedores’ association. Held, that 


this was not a “trade dispute” under the act. Long v. Larkin, [1914] 2 Ir. 


K. B. 285 (C. A.). 

If one man joins another in a dispute with a third party, it seems to 
follow that a dispute arises between him and the third party. But the gist of 
the decision in the principal case is that if workmen take sides in a quarrel 
between employers, they are not necessarily engaged in a dispute with employ- 
ers. The vice of the court’s interpretation of the act is that it seeks in the 
origin and motive of the dispute, not in the fact of its existence, the defense 
accorded by the statute. Only a year before, the English Court of Appeal 
reached substantially the opposite conclusion, and held that if a strike is 
called, the fact that it is inspired by ill will does not overthrow the statutory 
defense. Dallimore v. Williams, 30 T. L. R. 432. Even if one accepts the 
interpretation put on the statute in the principal case, it is hard to see how 
the facts warranted the conclusion that the dockworkers were merely med- 
dling in the stevedores’ dispute, since their own wage scale depended on their 
preserving the integrity of the joint agreement. One is led to suspect that 
judicial hostility to the policy of the statute had some part in the result. See 
Conway v. Wade, [1908] 2 K. B. 844, 855; [1909] A. C. 506, 510. The decision 
has more than local significance, as similar questions may arise under the so- 
called Clayton Act, passed by Congress, October 16, 1914, which restricts 
the use of injunctions in certain cases arising out of labor disputes. 63d Con- 
GRESS, Pusuic Act, No. 212, § 20. 


TRADE MARKS AND TRADE NAMES — PROTECTION APART FROM STATUTE — 
AUDIBLE, SIMILARITY WITHOUT FRAUDULENT INTENT. — The plaintiff sold a 
brand of cigars called ““B. & M.” The defendants sold a cigar named “P. & M.” 
and had recently extended their trade into the territory where the plaintiff 
operated. The plaintiff asks an injunction against the use of this name, claim- 
ing that his trade was being injured on account of the misleading similarity in 
the sound of the names. It did not appear that the defendants intended to 
injure or divert the plaintiff’s business, or that there was any resemblance in 


the boxes or labels of the cigars. Held, that the injunction will not be granted. _ 


B. Payn’s Sons Tobacco Co. v. Payette, 149 N. Y. Supp. 183 (Sup. Ct.). 
Equity interferes to protect trade marks and trade names against infringe- 
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ment in order to prevent injury to the plaintiff’s business by unfair competi- 
tion. Apollo Bros.v. Perkins, 207 Fed. 530. See HopKINS, TRADE MARKS, 2 ed., 
§ 19. It is immaterial, therefore, whether the deceptive similarity is in the 
sound or appearance of the name, or in the shape or color of the package. 
Welsbach Light Co. v. Adams, 107 Fed. 463. Moreover, an intent to injure 
the plaintiff need not be shown ordinarily. See Singer Machine Mfg. Co. v. 
Wilson, L. R. 3 A. C. 376. But the presence of such a fraudulent intent will 
induce the courts to grant injunctive relief more readily in doubtful cases, as 
for example, against the use of the defendant’s own name to the injury of the 
plaintiff’s business. International Silver Co. v. Rodgers Bros., 136 Fed. toro. 
Cf. Bernhard v. Bernhard, 156 App. Div. 739, 142 N. Y. Supp. 94. In the 
principal case, the plaintiff had no property right in the defendants’ trade- 
mark “P. & M.,” the possibility of damage was slight, and there was no color- 
able imitation with intent to take advantage of the plaintiff’s good will. Cf. 
International Silver Co. v. Rodgers Bros, supra. Balancing all considerations, 
therefore, in the absence of fraud the resemblance did not seem deceptive 
enough to justify an injunction. 


Trusts — POWERS AND OBLIGATIONS OF TRUSTEES — POWER OF COURT 
TO INTERFERE WITH DISCRETIONARY INVESTMENTS. — Certain funds were 
given to trustees under a settlement, with power to invest and to vary invest- 
ments at their discretion among securities of certain classes. The trustees 
placed some of the funds in a mortgage of leasehold premises on proper 
valuations. A later valuation revealed depreciation, and the cestui que trust 
on originating summons, without alleging any breach of trust, now asks 
an inquiry whether the investment should be continued or called in. Held, 
that the inquiry will be granted. In re D’Epinoix’s Settlement, [1914] 1 Ch. 
890 


The extent to which courts will interfere with the discretion of trustees is 
not definitely settled on the authorities. Of course, if the trustee exercises 
his discretion fraudulently, or in bad faith, it is clear that the court will step 
in. Portland v. Topham, 11 H. L. Cas. 32. But where the trustee acts with 
perfect good faith, his discretion will be respected, with certain limitations. 
Thus it is well settled that courts will not attempt to control a discretion 
coupled with “‘uncontrollable authority.” Gisborne v. Gisborne, L. R. 2 A. C. 
300. Nor will they interfere with a simple discretionary power, unconnected 


- with any duty. Jn re Courtier, 34 Ch. D. 136. But if the power or discre- 


tion involves a duty, and is meant to be exercised, its execution will be 
enforced. See Read v. Patterson, 44 N. J. Eq. 211, 219; LEwin, TRUsTS, 12 
Eng. ed., p. 766. Such a duty is commonly found in cases where the discre- 
tion is construed to cover some merely ministerial act, such as renewing an 
investment, or in cases where there is a duty to sell or provide maintenance, 
with discretion as to the time and manner. Mortimer v. Watts, 14 Beav. 
616; Re Burrage,62 L. T. R. 752; Ransome v. Burgess, L. R. 3 Eq. 773. The 
principal case illustrates a tendency to extend the power of the courts to con- 
trol discretion, and the decision is to be sustained because of the trustee’s duty 
to the beneficiaries to exercise sound judgment concerning investments, in 
spite of the discretion vested in him. 


Trusts — REsuLtING Trusts — DISTRIBUTION AMONG SUBSCRIBERS TO 
A Funp Raised sy SusscripTion. — An unexpended balance of the fund 
raised for the relief of Balkan War sufferers was left in the hands of the British 
Red Cross Society at the termination of the war. An originating summons 
was issued to determine whether it should be divided among the subscribers 
in proportion to their subscriptions, or whether the last subscribers should 
be paid in full. Held, that it should be divided among all the subscribers in 
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proportion to their subscriptions, irrespective of date. In re British Red Cross 
Balkan Fund, [1914] 2 Ch. 410. 

For a discussion of the principles involved, with particular reference to the 
bearing of the rule in C/ayton’s Case on the question, see NOTES, p. 193. 


War — Prize — Capture: Ricuts or NEUTRAL MOoRTGAGEES AND 
SHAREHOLDERS. — In a suit for the condemnation of a German steamship 
captured while flying the German flag by a British warship, claims were pre- 
sented by neutral mortgagees and by British and neutral shareholders in the 
German company which owned the vessel. Held, that these claims will not be 
recognized. The Marie Glaeser, 137 L. T. J. 468, 49 L. J. 545 (Prize Court). 

In time of war a vessel is often regarded as having a character distinct from 
that of its owners. Thus, under the Anglo-American doctrine which for pur- 
poses of maritime capture makes trade domicile in war rather than political 
nationality the test of enemy character, the ships of a citizen engaged in trade 
in enemy country, and a fortiori when the enterprise is incorporated there, are 
treated as enemy ships. The Friendschaft, 4 Wheat. (U. S.) 105. See The 
Portland, 3 C. Rob. 41, 42, 44; 2 WESTLAKE, INTERNATIONAL Law, 2 ed., 
p. 164. Even where this trade domicile in war is not recognized, an increasing 
tendency to emphasize the nationality of the flag carried produces a like result 
through the personification of the vessel itself. See 2 WESTLAKE, INTERNA- 
TIONAL Law, 2 ed., p. 169. The flag’s lawful use is symbolical of a definite 
commitment to the protection of one nation. If such protection fails, the 
‘political character of its owner is rightly of no avail. The Danckebaar Afri- 
kaan, 1 C. Rob. 107. In the principal case, therefore, the shareholders must 
lose on any theory. The rights of the mortgagees are also properly disregarded, 
as are the claims of all lienholders, for however slight may be their power to 
determine the vessel’s flag, they have accepted it and enlisted its protection. 
The Hampton, 5 Wall. (U.S.) 372; The Battle, 6 Wall. (U.S.) 498; The Nigretia, 
‘Takahashi, International Law, p. 551; The Tobago, 5 C. Rob. 218. Possibly 
the most fundamental explanation of all is the vital policy against having a 
prospective prize snatched away because of an unsuspected lien. For other- 
wise there would be a dearth of captures. 


Wiis — Execution — ATTESTATION: WHAT IS ATTESTED UNDER STATUTE 
oF Fraups. — The testator, after signing the instrument, presented it to the 
attesting witnesses as his will, but kept it so folded that they had no oppor- 
tunity to see his signature. The Massachusetts statute was similar to the 
Statute of Frauds, and provided that a will must be signed by the testator and 
“‘attested and subscribed in his presence by three or more competent wit- 
nesses.” Held, that the will is not properly attested. Nunn v. Ehlert, 106 
N. E. 163 (Mass.). 

This decision settles the Massachusetts law in accord with a dictum de- 
livered by Mr. Justice Gray. See Chase v. Kittredge, 11 All. (Mass.) 49, 63. 
Most authorities, however, in jurisdictions where statutes similar to the 
Statute of Frauds govern testamentary disposition, have reached the opposite 
result, on the ground that the statute does not require that the signature of 
the testator be attested, but merely that the will be attested as the testator’s 
act. Ellis v. Smith, 1 Ves. Jr. 11; White v. Trustees of the British Museum, 
6 Bing. 310; Dougherty v. Crandall, 168 Mich. 281, 134 N. W. 24. Under the 
Wills Act it is required that the signature be “made or acknowledged by the 
testator in the presence of two or more witnesses.” 1 Vict. c. 26,§9. With 
such a provision it seems clear that the signature must be attested, and ac- 
cordingly it has been held that if the witnesses have no opportunity to see the 
signature, as for example, if it is covered by a blotter, the instrument is not 
properly executed. In the Goods of Gunstan, 7 P. D. 102. Cf. Daintree v. 
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Fasulo, 13 P. D. 67. To reach this same conclusion in the absence of 
such a provision is a desirable result, scarcely justified by previous interpreta- 
tion of the Statute of Frauds, but founded upon the sound reason that in re- 
quiring the attesting of a will the statute meant that all essentials to a valid 
will be witnessed, including the testator’s signature. See Ellis v. Smith, 
supra. 


Witts — WILits — Revocasiiity. — A husband and wife, whose 
property consisted chiefly of a joint tenancy in leaseholds, executed wills found 
by another court to be mutual. After the husband’s death, the wife executed 
a new will altering her previous will. The plaintiffs propounded the later 
will and the defendants claimed under the earlier. Held, that the later will 
must be probated. . Walker v. Gaskill, 49 L. J. 456 (Prob. Div.). 

Where a will is the result of fraud the probate court has jurisdiction to set it 
aside, and equity will ordinarily not be called upon to give relief. Case of 
Broderick’s Will, 21 Wall. (U. S.) 503; Allen v. M’Pherson, 1 H. L. Cas. 191. 
But where the will is made in violation of a promise to devise or to die intes- 
tate, it must be recognized as the will of the testator by the probate court. 
The remedy is then in equity. Ridley v. Ridley, 34 Beav. 478; Kundinger v. 
Kundinger, 150 Mich. 630, 114 N. W. 408; Taylor v. Mitchell, 87 Pa. 518; 
Jones v. Abbott, 228 Ill. 34, 81 N. E. 791. Equity cannot order a new will or 
cancel the old, and so the relief is not precisely specific performance. Nor is it 
exactly a constructive trust remedy, for the measure of damages is not the 
enrichment of the estate or its wrongful beneficiaries, but what the prom- 
isee would have received. Courts and text-books, however, use the language of 
both remedies. See Bolman v. Overall, 80 Ala. 451, 455, 2 So. 624, 626; 
Burdine v. Burdine, 98 Va. 515, 519, 36 S. E. 992, 993. See GARDNER, WILLS, 
p. 85 et seg. The finding that wills are in fact mutual is equivalent to the 
finding of a contract to make wills, and equity would therefore exercise this. 
peculiar jurisdiction in the nature of specific performance in the principal 
case, if called upon. Dufour v. Pereira, 1 Dick. 419; Bower v. Daniel, 198 Mo. 
289, 95 S. W. 347. See Story, Equiry JuRISPRUDENCE, 13 ed., § 785; 
1 JARMAN, WILLS, 6 Eng. ed., pp. 41-42. It is this jurisdiction which accounts 
for the loose expression that mutual wills are “irrevocable in equity.” It 
should be noted, however, that some courts, on the facts, are as reluctant to 
find mutual wills as they are to find a simple contract to devise. Lord Walpole 
v. Lord Orford, 3 Ves. Jr. 402; Edson v. Parsons, 155 N. Y. 555, 50N. E. 265; 
Hamlin v. Stevens, 177 N. Y. 39, 69 N. E. 118. 
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THe Minmum Wace. By Rome G. Brown. Minneapolis: The Review 
Publishing Company. 1914. pp. xv, 98. 


This is a significant little volume. It is another illustration of the tendency 
to deal with constitutional questions realistically and not as though they were 
a jejune branch of metaphysics. Less than four years ago the New York 
Court of Appeals, after paying a passing tribute to the irrelevance of the eco- 
nomic and sociologic data with which the Workmen’s Compensation Law was 
sought to be justified by the Wainwright Commission, turned to the “purely 
legal” phases of the controversy. Now Mr. Brown, one of the leaders of the 
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Middle West bar, discusses the economic and ethical aspects of the minimum 
wage proposal as indispensable factors in determining the “purely legal” 
constitutional issue. This change of the method of approach is perhaps 
the single, most vital, contribution of constitutional law during the last 
few years, — the growing recognition on the part of bar and bench that the 
constitutional questions raised by social legislation are not to be determined 
by mechanical, immutable standards, but involve social philosophy, conscious 
or unconscious, and must be decided in relation to the evidence and claims 
urged by the other social sciences. 

The Workmen’s Compensation Law has become practically an accepted 
commonplace of our legislation, either through necessary state constitutional 
amendments or through a temper of interpretation different from that of the . 
New York Court of Appeals. The most immediate contentious piece of 
legislation is the minimum wage proposal. Ten states have already enacted 
a measure in one form or another, ranging from the Massachusetts law, which 
merely calls for publicity of the findings of the Minimum Wage Commission 
without compulsory enforcement of such findings, to the very crude form of 
the Utah statute which, for all female workers, fixes a flat legislative wage; 
and in a number of states commissions are at work to report on the proposal. 
The Oregon law has been sustained by its Supreme Court (see Stettler v. O’Hara, 
139 Pac. 743, 28 Harv. L. REv. 89), and the case is now before the Supreme 
Court of the United States. 

Mr. Brown is immediately concerned with the Minnesota law, but with 
characteristic thoroughness he examines the underlying theories of this social 
measure, makes some reference to foreign experience (though nothing like 
the evidence that can be marshalled), and then considers what, to him, are 
controlling constitutional objections to this legislation, and particularly in its 
Minnesota form. Mr. Brown’s elaborate attack really reduces itself to a con- 
ception as to the limitations of the Fourteenth Amendment which the Supreme 
Court of the United States in its recent decisions has refused to set. Our 
author discusses decisions like the Muller Case (208 U. S. 412) and Noble State 
Bank v. Haskell (219 U. S. 104) with a meticulous accuracy of the specific 
facts of the cases but one which quite dwarfs the underlying constitutional 
attitude of the court. The Supreme Court, in effect, has said that the Con- 
stitution does not throw upon the Court the duty of deciding between con- 
testing economic and social claims that may be urged with plausibility in 
regard to practically every piece of legislation. What the Constitution does 
is to leave a large margin for legislative experimentation. That is precisely 
one of the reasons for the existence of a legislature, — to gain social knowledge 
through experience by using an invention like the minimum wage, which has 
as much accredited hope behind it as that proposal has. Does Mr. Brown 
really think that it is constitutional to create administrative machinery, such 
as is devised by the Massachusetts Minimum Wage Law, in order to ascertain 
the necessary cost of healthful living for laborers, to make public such a find- 
ing, and to bring upon employers the coercive influence of publicity; but that 
it is unconstitutional to go one further step and enforce by legal means such 
a finding, at the pain of compelling an industry to go out of business which 
is not sufficiently efficient to pay its employees enough to sustain them i in 
health? Does Mr. Brown really think that the state has not an interest in 
the fact that more than sixty per’ cent of women employed in a given indus- 
try are employed at a wage below six dollars a week, when necessary human 
subsistence cannot be had at less than eight dollars a week, — an interest, 
that is to say, which rises to the legislative level? 

The truth is, Mr. Brown thinks such a situation must be met exclusively hy 
different forms of state interference (see pp. 22-26); the legislatures which have 
passed the minimum wage laws think otherwise. Mr. Brown thinks there’is 
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an absolute “thou-shalt-not” against trying the experiment. He thinks so 
because he is permeated, despite his concessions, by certain economic theories 
which no longer have the absolute sway that he thinks they have. His pages 
are full of talk about “natural” and “inexorable” laws of supply and demand. 
The present economic and social thinking and action are less sure that the 
long-established is necessarily the inexorable. In this economic controversy 
Mr. Brown is asking our courts to take sides. To the extent that he thinks 
the Constitution incorporates any specific economic theory, to this extent he 
would make of the Constitution a more temporal and more partisan document 
than it is. If his point of view prevailed,“‘a constitution, instead of embody- 
ing only relatively fundamental rules of right, as generally understood by all 
English-speaking communities, would become the partisan of a particular set 
of ethical or economic opinions, which by no means are held semper ubique et 
ab omnibus.” (Mr. Justice Holmes, in Otis v. Parker, 187 U. S. 606, 609). 
Fortunately a larger view of the Constitution is prevailing. So far as constitu- 
tional law is concerned, at all events, we are getting away from the notion that 
the commandments were given to Moses at Manchester. F. F. 


OxrorpD STUDIES IN SOCIAL AND LEGAL History. Edited by Paul Vinogra- 
doff. Vol. IV. TheHistory of Contract in Early English Equity. By 
W. T. Barbour. The Abbey of Saint-Bertin and Its Neighborhood, goo- 
1350. By G. W. Coopland. Oxford: The Clarendon Press. 1914. 
pp. vii. 236, 166. 


The first of these two essays furnishes the legal contribution to the fourth 
volume of Professor Vinogradoff’s series. Herein Professor Barbour discusses 
the history of contract in chancery in the fifteenth century, based on an original 
investigation in the petitions to the chancellor in the Public Record Office. 
This discussion is preceded by a brief review of contract at common law. He 
has, of course, not been able to examine the some 300,000 petitions and 
cases from Richard II. to the early years of Henry VIII., but has made a 
judicious selection and has printed a number of them in the appendix. The 
treatment consists of a careful classification of the instances in contract in 
which the chancellor took jurisdiction. The classification of the petitions is 
as follows: Petitions brought in chancery despite the existence of a remedy at 
common law in theory; relating to obligations under seal; for the recovery of 
debts; for the recovery of personal property; against vendors of chattels; 
against vendors of lands; marriage settlements; partnership; agency; guar- 
antee and indemnity; general. His generalization, stated with some hesi- 
tancy, is that the chancellor did not confine his jurisdiction in enforcing parol 
agreements to cases where there was a tort to the plaintiff or unjust enrichment 
of the defendant, as Professor Ames has suggested. Rather, the chancellor 
asked whether the promisor had made such a promise as in reason and con- 
science he ought to perform. A bare promise was perhaps not enough without 
more. His inquiry was whether the enforcement of the promise would further 
some general interest. Herein the attitude was the reverse of the contempo- 
rary common law, which looked primarily at the promisee and compelled him 
to show facts amounting to a deceit. 

That the chancellor acted with a very free hand in granting early petitions 
in accordance with a good conscience, is clear from the calendars and early 
reports. Petitions were fashioned for-widely different reasons; compare the 
petition in Dodd v. Browning (1 Cal. Proc. Chan. xiii., Temp. Henry V.), where 
the petitioner asked for relief as an old servant of the chancellor. Relief granted 
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must have varied greatly with each chancellor. “Equity is according to the 
conscience of him that is chancellor, and as that is larger or narrower so is 
equity.” Many carefully collected precedents brought to light by Professor 
Barbour demonstrate this; as well as the very difficulties which he has con- 
fessedly met in framing any generalization to show a systematic equity juris- 
diction in the fifteenth century. It is a gain to the study of legal history that 
so thorough an investigator as Professor Barbour has found time to explore 
the mass of early chancery proceedings and bring to light so much unpub- 
lished material. 

Mr. Coopland has traced in the second essay, which furnishes the eco- 
nomic contribution to the Studies, the details of the advent of peasant colonists 
in a district of Northern France with its center at St. Omer, just south of Calais 
and Dunkirk, and the process by which they gradually acquired holdings almost 
amounting to ownership. The chief value of the investigation consists in the 
exact data upon which the generalizations are based. The labor has been per- 
formed just in time. It is unlikely that in the future this region will yield 
much fruit for patient and careful investigators of the exact basis of economic 
theory such as Mr. Coopland. J. W. 


CRIMINOLOGY. By Baron Raffaele Garofalo. Translated from the first Italian 
and the fifth French editions. By Robert W. Millar. Boston: Little, 
Brown and Company. 1914. pp. xl, 478. 


This entire book may be summed up as an attempt to make the form of re- 
pression fit the criminal. It is the criminal, not his act, that threatens society. 
The deed is but evidence of the character of the doer who is the real danger, 
_ and whom society must suppress. The ideas of punishment, of public ven- 
geance, of intimidation of others, — these, though important, are subordinate 
to the idea of social necessity. Nor is the danger measured by the moral re- 
sponsibility of the criminal, as is assumed by the present law. Indeed, since 
all criminals are but the product of heredity and environment, a logical appli- 
cation of this test would empty our penitentiaries. The real problem is to 
assort the criminals according to the dangers they represent. To this task Garo- 
falo brings the great practical experience that he has obtained as lawyer, prose- 
cutor, judge, and lawmaker. The first two classes are the insane, and the legal 
or conventional offenders. These are, theoretically, easy to distinguish, and, 
presumably, easily disposed of. Garofalo’s greatest contribution is the third 
class, the natural criminal. 

The natural criminal is a moral delinquent, marked by a partial or total 
absence of those usual feelings of pity for the suffering of others, or respect for 
their property. Garofalo has no patience with the sick-man theory, or the 
fallen-angel theory. Natural criminals are not normal men afflicted by disease 
in the literal sense, nor are they, like the Pirates of Penzance, “good men who 
have gone wrong.” It is impossible for Mr. Hyde to be also Dr. Jekyl. He 
is an anomaly of nature, and society must pursue nature’s own remedy, — 
elimination. But since even natural criminals vary in their degrees of in- 
adaptability, the means of repressing them must also vary. In a draft of an 
international penal code which Garofalo submits, he suggests such means as the 
deprivation of rights, interment in over-seas penal colonies, marooning, and . 
the death penalty. He also recommends compensation to the victim and 
compulsory labor to insure it. 


1 Selden, Table Talk; Equity. 
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Such, in brief, are Garofalo’s ideas. We may not acquiesce in all his con- 
tentions, we may even wonder how many of us, if subjected to powerful temp- 
tation, would escape the brand of Mr. Hyde. Yet we cannot but feel that his 
division into natural and legal criminals has a sound basis. So felt even the old 
strict lawyers with their malum in se and malum prohibitum. For them, 
however, the distinction was chiefly a source of intellectual delight, without 
practical effect in any field but Agency. To Garofalo the difference means 
a fundamental change in the treatment of c 

The treatment itself, however, is more limited than the book’s title indi- 
cates. Like most positivistic treatises, Garofalo’s plan is suggestive of a 
garbage system, a method of carting off the filth after it has accumulated. 
The immediate need of this is great, and it is of capital importance as a pre- 
ventive measure. But the book contains only incidental references to those 
social forces that produce the criminal or mould his ancestry. Within its 
scope, however, the book is an excellent introduction to criminology. Written 
by a lawyer, it makes an especially good beginning for lawyers and law stu- 
dents. It reads easily, due to the translator’s success in expressing the au- 
thor’s thought rather than his language. Its moderate tone and practical 
nature make it good preparation for the audacious theorizing of Lombroso 
and the brilliant ingenuity of Tarde. H. B. E. 


WoRKMEN’S COMPENSATION AND STATE INSURANCE Law. By Harry B. Brad- 
bury. Second Edition. In two volumes. New York: Banks Law Pub- 
lishing Company. 1914. pp. lxxxii, 2476. 


This work consists of two parts, of approximately equal length. The first 
part is a systematic treatise, and the second gives in full the text of the statutes. 
The treatise begins with an introductory chapter covering the theory and 
history of workmen’s compensation acts, and then passes to a discussion of the 
more important questions to which the acts have given rise, — among others, 
the abolition of the old defenses, the persons to whom the acts apply, the 
manner of electing to profit by the acts, what injuries “arise out of” and “i 
the course of” the employment, the liability for injuries to workmen of con- 
tractors and sub-contractors, medical attention, funeral expenses, death 
benefits, disability benefits, wages as the basis of compensation, and procedure. 
As to each topic, the plan is to discuss the matter generally, then state deci- 
sions, and then indicate briefly the various statutory provisions. The decisions 
include those of the courts and those of industrial commissions and the like. 
Where procedure is dealt with, forms are given. In short, the treatise part of 
the work bears in mind throughout the needs of the practitioner. The other 
part presents in full the federal workmen’s compensation acts, the workmen’s 
compensation acts of the several states, the workmen’s compensation acts of 
the several Canadian provinces, the British workmen’s compensation act of 
1906 and national insurance act of 1911, and the German workmen’s insurance 
code of 1913. Thus for either practical or scholarly purposes the collection of 
texts furnishes a substantial basis. The work attempts to include all amend- 
ments up to January 1, 1914; and in several instances it contains matter of a 
still later date. The plan, as has been indicated, includes the features most 
useful toa practitioner or to a member of a commission charged with framing 
or administering a compensation law; and the plan has been carried out with 
a care that inspires confidence. Although the work is prepared for practi- 
tioners or for persons having a special interest, the introductory chapter should 
prove attractive to any student of law. E. W.. 
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Goop WILL, TRADE- , AND UNFAIR TrapinG. By Edward S. Rogers. 
Chicago: A. W. Shaw Company. 1914. pp. 288. 


“Good will is that which makes to-morrow’s business more than an acci- 
dent. It is the reasonable expectation of future patronage based on past satis- 
factory dealings.” 

The first twelve chapters, introduced in this way, give sound counsel on 
choosing and acquiring those devices which make good will by “helping the 
public to identify your product,” — trade-marks, trade-names, trade-dress. 
Speculation where ideas are capital is naturally an alluring subject, which is 
here treated with sympathy, and with good sense as well. 

The rest of the book is on “Defending a business from unfair competition.” 
This, too, is lively reading, brightened by frequent pictures of the mark in- 
fringed and the mark infringing, printed side by side. “It is not a law book,” 
says the preface. It is published with the declared purpose of helping to mini- 
mize infringement; and the author is so impatient of anything that suggests 
unfairness or imperils an established good will that he has to stop, now and 
then, and admit that the courts have not come so far. Where this occurs, 
notably in discussing cases of alleged infringement by a man’s use of his own 
surname, and cases of agreements designed to restrict price-cutting, the treat- — 
ment is not such as to win the mind of a lawyer who has read the decisions of 
the United States Supreme Court on these subjects. But as a guide book 
through trade’s fairyland, showing the paths that lead to that pot of gold, 
good will, the work deserves all praise. A. R. C. 


MANUAL OF FEDERAL PRocEeDURE. By Charles C. Montgomery, B.A., LL.B. 
San Francisco: Bancroft-Whitney Company. 1914. pp. Vili, 1057. 


In this work the author has given to the practitioner in one small volume a 
handy guide to the rules and forms of procedure in the federal courts. The 
book is no more than it purports to be, a manual, and hence of small interest 
to the student; but its convenient arrangement and workable index, together 
with its handy bulk, make it a valuable ready reference work for office and 
court room. It includes many forms, with suggestions as to the steps to be 
taken in the ordinary law, equity, or criminal case, which should be of con- 
siderable value to the young practitioner. 

Besides a well-arranged manual of procedure, with copious citations of au- 
thority and quotations from the new Judicial Code, other statutes on procedure, 
and court rules, the book contains in an appendix the full text of the Judicial 
Code, together with numerous statutes on procedure not included in the new 
code, as well as the rules of the Supreme Court, the Circuit Courts of Appeals, 
and the new federal equity rules, all carefully indexed. 


THE CRIMINAL JUSTICE ADMINISTRATION ACT, 1914. By Neville Anderson. 
London: Stevens and Haynes. 1914. pp. 126. : 


SELDEN Society. Volume XXX. Select Bills in Eyre. Edited by William 
Craddock Bolland. London: Bernard Quaritch. 1914. pp. Ixiii, 198. | 


THE DoctRINE oF JUDICIAL Review. By Edward S. Corwin. Princeton: 
Princeton University Press. 1914. pp. vii, 177. 


224 HARVARD LAW REVIEW 


THE JUVENILE CouRT AND THE ComMuNITy. By Thomas D. Eliot. New York: 
The Macmillan Company. 1914. pp. xv, 234. 

PROPERTY AND CONTRACT IN THEIR RELATIONS TO THE DISTRIBUTION OF 
WeattH. Volumes I and II. By Richard T. Ely. New York: The 
Macmillan Company. 1914. pp. xlvii, 474; vii, 521. 

Memorr AND ApprRESSES of U. M. Rose. By George B. Rose. Chicago: 
George I. Jones. 1914. pp. 412. 


SELDEN Society. Volume XXVI. Year Books of Edward II. Volume VI. 
4 Edward II. Edited by G. J. Turner. London: Bernard Quaritch. 
1914. pp. Civ, 228. 
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